#36.53 11/21/72

Memorandum 72-76

Subject: Study 36.53 - Condemnation (Just Campensation--Additives)
It is the purpose of this memorandum to present an overall view of the
various aspects of just compensation and measure of damages and to present

variousa policy matters for Commission decisiocn,

Attached Materials

Attached to this memorandum are variocus statutes and proposed statutes
thet you will want to study with care:

Exhibit I (pink)--California Relocation Assistance Statute (Govt. Code
(§§ 7260-7274)

Exhibit II (yellow)--Campensation Article of Draft of Model Emipnent
Damain Code {This is not the Uniform Iaws Committee draft.)

Exhibit III (green)--Hawaii
Exhibit IV (gold)--Kansas
Exhibit V (blue)--Maryland
Exhibit VI (buff)--Michigan
Exhibit VII {white)--New Jersey Pproposed bill (not enacted)
Exhibit VIII (pink)--New Mexico
Exhibit IX (yellow)--Pennsylvania (This statute is the source of all
later revisiona and proposed revisicns of laws in other states and
had a significant effect on the enactment of the federal relocation
assistance legislation.)
Exhibit X (green)~-Texas
Exhibit XI {gold)--Vermont proposed legislation {not enacted)
Exhibit XII (blue)--Washington
Exhibit XIII (buff)--Wisconsin {This is an important statute.)
It 15 suggested that you read the attached exhibits with care; you mey find
scmething you believe would be desirable for California. The statutes of
states not included above either do not contain significant ccmpensation pro-

visions or (in a few cases) are taken from the California statute.
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Analysis of Various Aspects of a Compensation Statute

Based on an examination of the statutes of other states and of the legal
literature in this field, the staff presents the following analysis of the

various aspects of a ccwpensation statute.

The Date of Valuation

This problem is considered in Memorandum 72-75.

The "Pair Market Value" Concept

This problem is considered in Memorandum 72-75.

The "Larger Parcel” Concept

This problem was previously discussed by the Commission and it was decide¢
not to deal with the problem in our statute. Note, however, that the Model
Code (Exhibit I, Section 605) and Pennsylvania {Exhibit IX, Section 605} pro-
vide a very liberal rule (probably more liberal than California)} for determining

what constitutes an "entire tract" or "one parcel" for compensation purposes.

Effect of Imminence of Cendemnaticn

This problem is considered in Memorandum 72~75.

Compensation When Entire Parcel Taken

The amount to be paid for the property taken when the entire parcel is
taken is considered in Memorandum 72-75. Note how this metter is treated in
the various statutes attached., Do any of these appear to be a better method

of dealing with the problem than is proposed in Memorandum 72-757

Compensation When Only Portion of Parcel Taken

The amount to be pald when only a portion of a parcel is taken is con-
sjdered in Memorandum 72-75. Note how this matter is treated in the various
statutes attached. Do eny of these appear to be a better method of dealing

with the problem then is proposed in Memorandum 72-75%
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Special Problems Presented by Machinery, Equipment, and Fixtures

We are deferring this problem until we receive the suggestions that Mr.
Spencer is preparing. See Section 607 of the Model Code, Section 12-105(c) of
the Maryland statute, Section 36 of the New Jersey bill, and Sectioms 603 and

607 of the Pennsylvania statute,

Relocation Expenses; Relocation Assistance Programs

As you know, California has enacted a relocation assistance statute (Ex-
hibit I attached) that conforms to federal requirements and applies to all
takings, not just those to which the federal requirements are applicable. The
payments pursuant to the Californias relocation assistance statute are summarized
in Exhibit XV. You should be femiliar with the facts set out in Exhibit XV.
The statute does much to mitigate the harsh effects of an acquisition of prop-
erty for public use, especislly in the case of displaced individuals and small

businesses. The staff recommends no change in the relocation assistance statute,

Incidentsl Buainess Losses

In addition to relocation expenses (discussed sbove), incidental business
losses usually include the following major items:
Loss of goodwill.

Expenses and lost profits resulting from the interruption caused the
condemnee as a result of the condemnation.

Lost business profits that will result to the condemnee in the future.
Attached is & copy of a background research study entitled "A Study to Deter-
mine Whether the Owner of Real Property Should pe Compensated for Incidental
Business Losses Cgused by the Taking of Real Property by Eminent Domain." You
should read this study for neceesary background. You should also read the law

review article attached as Exhibit XIV.
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Goodwill. The problem of compensating for loss of goodwill is perhaps
the most frequently recurring and most difficult one in this area of the
law, BSee Kanner article for discussion. See also pages T-12 of research
study. To some extent, compensation is provided for what is essentially
goodwill (or lost profits) under the relocation statute. Otherwise, there
is no compensation for this loss under existing law.

Losses from business interruptions. To be distinguished from lost profits

{2 sometimes difficult distinetion) are the business losses that are incurred
by the condemnee as & result of the interruption to the business brought about
by the taking. This is the loss that results from the difficult and time-
consuming requirement that the condemnee find equivalent premises to those
being taken and put his business in operaticn at the new premises. Sze the
discussion on pages 12-16 of the research study.

Lost business profits. A condemnee cften suffers permanent business

damege ss & result of the taking of his property. 1In some cases, he may not
be able to relocate his business at &ll. In other cases, he simply takes less
profit on the new property than he did on the condemned site. See the dis-
cussion on pages 16-20 of the research study.

Staff comment. Practitioners and legal writers have long urged that the

types of incidental business losses discussed above should be compensable in
an eminent domain proceeding. In New Jersey, the committee that prepared

the proposal set out in Exhibit VII was unable to sgree on a rescommendation
relating to incidental business losses. Nevertheless, even the relatively
conservative proposal put forward in New Jersey was defeated because it was
considered & "give away bill" (to use the words of the New Jersey public entity
representative I discussed the bill with). The Vermont bill was more ambi-
tious. It included compensation for loss of business profits. (See Exhibit XI
attached,) The bill was not enacted.



The federal relocation statute (and the state counterpart) are intended
to deal with the problem of incidental losses resulting from acquisition of
property for publie use. Although the compensation provided will sometimes
be inadequate, the experience in Californis and elsewhere seems to indicate
that it was a substantisl step forward to secure enactment of this legislation
and that it is extremely unlikely that the Legislature will be willing to make
any substantial further improvements in the near future. At the same time,
there is hope that the California Supreme Court will expand the scope of

compensation for incidental business losses. See Klopping v. City of Whittier,

Exhibit VII, Memorandum 72-75. The staff fears that an attempt to significantly
expend the scope of compensation for incidental business losses would result
(after legislative amendments) in an effort by the Legislature to restrict
rather than expand such compensation. Accordingly, with a few specific excep-
tions discussed below, the staff recommends that no provision be made for

lost profits and goodwill. Perhaps the best way to deal with the matter is

to include a provision in the compensation chapter that, in addition to the
compensation specifically provided, the condemnee is entitled to any compensa-
tion required by Article I, Section 14, of the Californie Constitution. This
provision would preserve such rights as to compensation for an unreasonable
delay in commencing the condemnation action (Elggg}gg), unresscnable temporary
interference with property owner's use of property in constructing public
improvement, and the like. The staff prefers this spproach to attempting to
specify those consequential damages to which the condemnee is entitled. Compare

Sections 612 and 613 of Model Code, Sections 612 and 613 of Pennsylvania statute.

Lost Rent
In 1960, Wisconsin enacted legislation to compensate condemmees for:
Rental loss exceeding normal experience where proved to be caused by the
public land acquisition project and when the vacancy occurs after the

parcel is shown on a relocation order.
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The staff recommends a comparable provision be included in our statute and
that the provision not require a showing of an unreasonable delay in bringing
the condemnation action. Perhaps the provision could be limited to rental
loss after the filing of the complaint, and the right to recover for prior

rental loss would be limited to the amount recoverable under Klopring.

Cost of Plans to Improve Property

The Wisconsin statute provides coapensation for:
Expenses incurred for plans and specifications specifically designed for
the property taken and which are of no value elsewhere because of the
taking.
The staff recommends = comparable provision be included in our statute but that
compensation be provided only if the expenses were incurred at & time when it

vas reasonable to expect that the property would not be taken for the public

project.

Litigation Expenses

The Commission has determined not to provide generally for the recovery
of the expenses of attorne)s and expert witnesses or for expenses of prepara-
tion of meps, photographs, surveys, and the like. We will consider at a later

time such matters as costs in the trial court and costs on appeal.

Other Items
We plan to prepare memoranda in the future to deal with the following
matters: expenses incidental to transfer of title to condemnation (covered
in relocation assistance statute), proration of taxes, interest, burden of
proof on damages and benefits.
Respectfully submitted,

John H. DeMoully
Executive Secretary



Memorandum T2-T6

EXHIBIT 1
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~ {4) Solely for the purpose of Bectlon T262 for assieting In uwpurchm. sule, remale,
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§ 73015 Contracts with rivate antify for sarvioes; Noa of ofhar geveramsietai os-
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§ 720N Miithul payment t» dlsplnosd dwelling swmer; uuit
(a}lna&ditmumm * 3 o+ pequired by * * * WM'HIO; .
public entity, ax & part of the coat of  * ¢ & gequisition, shali make & payment .
to the owner of real property acguired for public tee whick ia lmproved with &
e &  Jwelling ectuslly ewned and occupled by he owner for not less’ than
¢ s s 1B) days priok to the.* * » m;ﬂmhmhrmm-uhn
duuehpmpoﬂ:r
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ment, and avallable on the market.
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alumndmmﬁaamhiﬁou.tbeMeM"‘ shall maloe & Doy
ment to any * * * dlsplﬁneﬁmdhphﬂlhﬂummmm
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§ 7i54.5 Comparabis replacemsni housizg: wee of famds; tn'.m infor-
mation . = : . : -t

{a} If comparable yepiacément housing ix uot avallabie asd the public entlty
determines that such houaing canmot otherwise be mmde avallabie, the- publie,
entity ahall use funds acthorized for the project for which the real propeely,
or [nterest (hereof, i Leing aequired to provide snch hovsing. - SN

(b) No person shall be reguired ummmmmdmww
tion by & public entity, unioes there In replacevsent housing. an dewcribed kv para-
- graph (3) of subdivision (c) of Bectlon 7261, avafiable tobbm, -~ - i s

{e) For purposes of determining tho applleability of sobdivixion {a), the public
entity 18 bereby destgneted as a duly authorised sdmintstrative body of the state for
the purposes of subdlvizion (c) of Section 408 of the Revenne and Taxation Code.

§ 7285 Additignal paymant 1o ccatigeena property owmer; ameunst ’

(0} In eadition to the *  * ¥ paymenth required by * * * Section T362, as
n cort of acqulaition, the public entity .* * * ahall make 2 paymet to any sf-
fected proparty owner meeting the requirements of this seetion, :

.

th Such affected property la immediately contignous to property acquived for sir- .
port parposes and the owner shell have owned the property affected by aoquisl-
tlmbythepnblleentltymitmm * » % 150 days prior to the * * *
initiation of negothtion for nequisition of the acquired property. '

{c} Buch payment, nor to exceed ¢ * * fifteen thousand dollars (§15,000), shall -
be the amount, If auy, which equals the netual dectine ln the falr market value of
theDmpﬂﬂsnttlmnrfmtedproputrmwuundbrthmummb;tbewbi
¢ entity for alrport purposes of other real proparty and a change in the nee of
ruch property. :

(d) The amount, i any, of actual decline in falr. market valne of affected prop- -
' erty whalli be determined secording to rules and regulations sdopted by the public :
. entity pirsusnt to this chapter. Such rubes amd regulations ahall it payment
under this section onfy to soch cleenmutances o which the deelins 1o fair market
value of nffocted praperty is renzonably related to ohjective physiosl change in the
use of acquired property. - o

§ 772853 Paymests and advios (s peries whe mevds &4 result of rebasiitation o
) demplitien program ‘ :

A public cntity may make prymiuts in the amourts prescried In this chajter,
nnd may provide advisory mmistanee vneder thix chapter, 10 a perwod whe waven
rromndwt-uiu.orwhomnmord!wnlunmhhinm“nmmlt,otn re-
babilitation or demolition program, or enforcement of hothling codes, by the pulile -
entity. . . :

§ 72054 Expsmas of ewasr; reimdurssmant e

T addition to the payments roguired hymmmamﬂuwhm
the public entity, as-poon s practieshle after the date of paymout of te pritchae
price or the date of deponit hn conrt of tunds to watinfy the award of eombeneation .
in % condemnation proeceding to meguire redl property, whichever In the earlier,
shall retmbirwe the civner, to the voctent the [uibllé éntity deems fair and resou- .
able, forexmmthnmmrmm}-humwmnummm
taxen, mdnhﬂhrup’ﬂﬂmh&lﬂmmanuﬂunammmthwb
ite entity. : i . ‘
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viewed by the publie cutity, and the doclslen of o public eutity uhalt be final.

1 7267. QGuidstings fer publia entities N
in order to encoussxe and cxpedite the seyuiiition” of 'Real property by mgree-
wents with ownets, . to nvold litigation nad relieve, conguation in Yhe coumrts, to R3-

: mmm;,mmm:nmmaw.mmmmmuk ‘
" ponfldence b public lamd scmptlvition practicos, pubite euritien shail, to the greatrat -
extent practitabie, o goideil by the providioms of fectionn 72671 to ™I Inche
ﬂn_ .- * . PR . Lo
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3 a0 Acgulrition ly nqma’lm . appraisaf T . :
(Y The piblic cotity shall make owry reanonglie offort to muire emcdltlunsly ;
> renl property by pegotiation. .
m Real property shall be appruised Lofore tho inkilation of mgotutionq and the

) owwer, of hia desdgnated repropentative, shal? be given an cpportunity to LOCOMPARY ;

" poblie improvement for which such property 1z arquired, or by the Hiolllood

" the appraiser during his nspection or thi: property.

§ 7H7.2 Jast cempeusation; ome-umr markel vaive; writtan statement

Before the Witiation of negotiations for seal property, the publie cotity shall os
tebitsh an amonit which it belleves to e just compensstion therefor, and shall wake
A prompt offer to acqnive the property for the fulk ameunt »o ewtabilshal, In e
event shall such amount be. leas thau the publle ertity's approved appeaisel of 1he
fajr market value of such property. Any decresse or incrense In the fafr market
value of real property to be moguined prior to the dute.of valustion eamsed By,

gt

property wonid be acquired for such improvemoent, ciber than that due tp
dmer!craﬁonwlth&athemmuhhmntrﬂarmmurmwﬂ
garded In determining the eorepensetion for the pwenerty. mydﬂe

provide the owner of renl property to e acquins] with a written statsment
snmmary of the basis for, the amount it establizhed ax fust compenantion.
awmﬂnm&jnnmmmmmmmwmmm
wmtmmﬂprmmshmbammm _

g;’Eg

73 MMRMRWP vﬂmmm A

mmmﬁoaoerummmwhumf
i, 10 the greatest extent practicitile, no Persolt’ lnwinily ocvurding resd Rrepinty -
shall be required o0 move from a dwelinz, ssvawing & replaceraont WwelRay will be
nvallable, ar to msove hMa buslness or farm oparstion, without at Jesst-90 daye” written

. Botice from the public entity of the date by which suth more s Tequired. -

- quired on & rental basie for & short derm, or for s petiod sobject to termation by

tlme
.defer pegotintions or condemmation and the deposit of funda

172674 Palr rontal valuo; sbertdsrmw oesupter . T TV
If the publtie entity permils wn oWner or tepast to cecapy the real proputy

mthmﬁQmmnMMammdmwmnum&g
fair rents] value of the property to & short-term octupler. R

§ 72675 Caeerolen ts compet agreament i Iﬂ“ '

In Do event shall the public suity. either Advinse of condemnation, or
Ib court for the ues
,of the owner, or take any otber action coerelve in neture, in order noawpﬁum ;

mtonthepﬂoetobemmmmm.

FLTR g a Eep o

172075 Comtomustion prassedings; “inatitutien By publlc ety lastead of
swher

: l!aa:rlnu,-rentinunlpropenrhmbe-cquimby&mreluo!momtot

- emslpent domain, the puble entlty shall (nstitute forma! conderwpation’ procoedings,

§ 72677 Acquieition of nﬂuprnp:riy ‘aveldanos of snecaxemio remmast

No publie entity aball intentlonally make it neceseary for an owper to Institute len.l
pmmedlnutomthefuto!thehklnznthhrea!pmm

Hmmmﬂmﬁdmvamrnudapmmuuumm“m
ﬂonlnsuchunhnpeurmndluonasweomﬂwmunmmmu&epﬂhﬂe

:';mu Pnyuuh- lur lﬂ\'ll‘lhl'

{n) Exeept an provided in subdivision (b), pa:men.u undor the provislons of this .

'chlpherahallhmdetoeﬂ;ibiemmlnnceordnmwlthmhnﬂenmﬂmh-
" tions an shall be sdopted by the Etnte Board of Control for property acquisitions by *

& state agency, nr:hemmntnsbodratmotm“mewummwmul-

. uitions by such entity.

) Payments * * * umermmvlmormmmrwmmmu

 Public Works for property acquisitions shall be [ ascordahes with such ruies ané ' -
-u:nlltlmushdlbemoptadhrﬂw * % gdepartment * * %

-6
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§ T267.8

{2} Buck regalations shall provide that the payments und sssistance requlred of &
‘poblic entisy under this chapter shall be administered ja & manner that is fair and
resschable and a8 uniform as praciicable. The reguintions whall also provide that -
mmmﬂﬂthMamdeHMOhiﬁhMmhldﬁ o

. yanoe mm&ﬂm.tMmuluuﬂmahaﬂpmﬂdeamhlemmeuﬂm
hmnhltbemmludmmmiamﬂuabwmhrm
of Bection 7262, . :

Secﬂtm m nr t,he Gm ernmem Code 1s renealed. ""_

§ 7200. Stutws of paymants; lumwninhlhauuum S
Nopmtmmwmmmmmmﬁmummn
tncome for the purposes of the Persochal Income Tux Law, Part 10 {commencing
with Sectioz 17901} of m:ummmmnmmumm
. soit Corporation Txx Law, Part 11 (cotumenelrg with Seetion 23003} of Diviston 2
a,mmmmwmwmmnmmummdum-
or resources to sny recipiemt of public amsistance and such payments shall
not be dedimted froth the amount of sl to wideh the reciplent weuld otharwise
umuwmmna(mmmmmmamnam
wnmmlmumcm

;

‘|nnmmunnp.umﬁ.mmm.rm' T
’ mmmwmmumnmdumuummm
=mmmmmmmummmm
ammhemn-wmmamammmormmn o

‘ —
) vlslonornppﬂmﬂm.uﬁl Isendthmﬂs!nmo!thum
§ . Protection of wuor o mnput; inw g'uwuu_l
It under any ather provision of Inw of this atate the owoer or ocenpant of real-
property wequired hy u pubdle entity for pablic wee Is given grester protectlon than -
‘Is provided by Sectionsm:tom& inclaxtve, thepnhliemﬂtrmuahnmwy :
with such other provision of law, o L .

.8 72723 Lepisiative intent; ‘misimom requiromenis; federal funds

It 1s the Intent of the Logislature, by this chapter, to estahdsh minkmom mulne-
ments for relocation asslstance paymeats by publlc entitien. This chapber shall mot
heeomtrmdtohmltanyotherau:lmtt:whhhupuwcnﬂqmhamtomh
othér relocation assistance payments, or to make any wusistaies paysisat
in an amount which exmmmammmwmw
this chapter.

Any publle entity may, aiao, make any other relocation assiggance payment, o‘r —ay
make any relocation assistanse payment in xn amount whick excesds the maxioeom -
amount for pach payient anthorised ky this chapter, If the making of such payment, .
or the payment in soch ammm!, fu required underfedunlhwhmmm

k73705 Exluut sismants of damage .
" Nothlng contained in this article shall be construed uermlnghanrmldmu- _
ton proceeding brought umder the power of conteesc domaln, any elument of dnoages
pot in extstence on the date the publle entlty commences to make peyments under
the provisions of this article ay amended by the act which engeted this -ectiu-t the

1071 Reg'u!aneulnno!melgglﬂntm
rummmdpunmatmsmﬂmemzmurmmmmnmwm
| Code mny be expended by * ° * any city to * * *~ provie relocation ad-

mﬂlm.nndmmhemmumulnwnmwmmdlmm“_é

vimory
B bt ittt Wi nilibuisBihimasiiohist v woinine Bines ikt oS
sons ¢ * ¢ dupheedheeamottheeomtmcﬁonofﬂt: hhhwmorm-

§ 7T274. Cematruction of sectiszns ?’:ﬁ? te 72672.7
Sectlons 7267 to T207.7, Inclusive, create 2o rights or llahll.il.la and shall not alfect
l’hP valldity of aoy property acquisitions by purchwse or mdemutlon. . .

.
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EXHIBIT I1

Draft of Model Eminent Demain Code

Comritiee on Condemnation Law--Sectlon of neil
Property, Probate and Trust Law, American
 Bar Assoclation (Fall 196T)

ARTICLE ¥i. JUST COMPENSATION
AND MEASURE OF DAMACES

. Sec. 601, JUuST COMPENUATION

The condemnce shall be entitled to just

compensation for the taking, injury or

~ destroction of his property, detormined
as set forth in this Article

Sec. 002, Measune ar DAMAGES

Ju#t compensation shall conaist of the
difforence between the foll market waloe
of the condemnes’s cntire property I
tereat immediztely before ronderanation
aud sz anaNected thereby and the full
market welue of his property intersst
remaining (mmadiately xfter soth cos-
demnation and as affected therchy, and
such other damages a8 are provided in
this Articls. ' :

Yee. 804, Fam Marxer VaLUE

Fair market valus shell be the price
which weuld be aproed to by a willing
and jnformed buyer and seller taking
into consideration, but not Hmited to,

- tha following fsctors:

.1‘



. EMINENT BOMAIN CODE

3. Tho public tee of the property and {ts
value for such uee,

2. The highct and most profitable use
for which the Jand bs likely to be nesded in

tares decming part of the real catate tuken.
4 Onher factors s 1o which eridence
muy 3o officred ax provided in Article VII

Spc. 804, Errsor or TuMiHENCE. OF

COMNSEMHNATION |

Any change in the fair market value
prior to the date of sondemnation which
ihe condempor or condemnog extsblishes
was substantially due to the genarsl
kncwledge of tho fmminonce of condem-
nation, other than that due to physicei
deterioration of the property within the
reasonable contrel of the condemnes,
‘Mhmlﬂmhir
market valoe,

Emc. 806. Cowriotous TRACTS;
or Uss

Whu.lﬂpmﬂmrﬂmiﬂ-

Uwnrey

ous tracts owndsd by ons ownaer is con-

domrd part of several noncon.
tiguous tracts owned by cne ownar which
are caed together for s unified purpose
is condemned, damagos shall bo sascssed
sy if sach tracts wers ons parcel.

Szc. 808. Ervucr or ConpEmraTioN TInE
© 80 APIOR VALUR

In determining the full market value
of the remaining property aftar & par-
tial taking, conaidersiion phall be given
to the usa 1o which the property oon-

Is to be put and ihe damvages
and bevefits specinlly affecting the re-
malning property doe o its proximity
kaprovoment for which the prop-
was taken, Future damagss snd
benefits which will affect the en-
re community beyond the properties di-
rectly abutiing the property taken shail
not be considored in arriving at the after
valow. The snhancemcent, i any, in value

i1

or improvement mnde or contemplated by
tha condemnor, shall be offset dgainst the
damage, if any, resulfting to such- re-

maining sdjoining property of the somw

deminee by reason of the roncicuetion or

improvement, but such enbancement in
the value shall not be offset ageinst the
value of the property appropristed, end
if such enhancement In value shall ex-.
ceed the damags, if any, te the remain.
ing adjoining property, there shall be,
o reCoveTy aver against much mdemhu
fer such excess. )

8x0. G07. Removar of MACHINERY,
Egquirmrxt or Fixrones

In the avent the condemnor does not
roquire for ita use machinery, egquip-
mont or fixtures forming part of the resl
eatete, it shall 30 notify the tondwmnes,
The condemnes miy within 20 days of
such notice elect to renwove such machin.
sry, squipinent or ‘fixtures, unieas this
time be exionded by the condemneor. 1£
ths condemnoe olocts such & removal, the
damages shell be reduced by the fair
macket value thereof severed :m the
real awtate,

Snc..m Rumoval Exrences

The person having legul posscssien of
machinery, squipment or fAxtores on the
condetaned property, not forming part
of the realty, inclading & tenant not en.

“titled to sny procoeds of the condemna-

tion, If under the Jeass the temant hax
the right to remwve said machinery,

" equipment or fixtuyes, shall be entitied
to, ss damages, the reasonable sxpenses

of the romoval, transportation, and reln-
stallation of soch machivery, equipmoent
or fxtores. Ressonahbls expenses under
the provisions of this section ahall not
exesed $25,000.00 and in 1no evant shall
xoch expenses excocd the markot wvaloe
of the machinery, squipment or fixtures.

Sné. 08, Buainkss DisLocation DaM-

AGED,

The condemnec shall ba entitled to
dnmages, as provided in this section, for
dislocation of a business located on tha
condemned property, and only where it
fs shown that the busldcss capnot be
relosated without salstantial loss of pa-
tronage. Compensation for such dislocp-

"



tion shal bo the actnal monthly rental
puid for the business premises, or if
there I3 no lsane, the fair renta] valne of
the Lusiness premisas, multiplied by itha
number of monthe remaining in the Jeass,
. not including unexorcised options, not to
axceed 24 wonthks or multiplied by 24
if there iy wo lease. The amount of such
comepensation paid shall not  excesd
$5000.00 and shall mot be less than
$250.00. A tenmnt shall be entitied to .
cover for such businesa digiocation aven
though not entitled to any of the pre-
coadings of the condemnation. )

Sxc. 810, Moviwe ExrvNess

" The person having legal possession
shall be eatitied 10, as demages, the
reasonabls moving exponacs for pursonal
property othey than machinery, sqoip-
meat or fxtures, not to exceed $5080.08,
whan persons! properiy b moved from
a paco of remidence und not to exceed
2500080 when personsl property is
moved frem & placs of business, Reeeipty
therefors shall be prims facls evidencs
of rezsonnble meving cxpeness. A tenant
shall by wriitled to recover these moving
-axpenses even though he is not entitled
to any of the proceeds of condemnation.
" In po evest shail such sxponses exceed
tha market valoe of such porsona! prop-
O'rtr.

Brr. 411, Dewar coummmou

The condesnnes shail not be entitled to
compensation for delay in payment dur.
ing the pericd be remaina {n possemaion
aftsr the condemnation, nor during such
pariod shall n condemnor be entitled to
rent or other charpes for usa and oecew-
pancy of the condemned proaperty by the
condomnes. Compensation for delsy in
payment zhall, however, be paid at ths

“rate of alx par cont (6%} per snnum
from the date of relinquishment of posa-
sesslon of tke conderaned propsrty by the
condamnes, or if the condemnation is such

. that possession iz not requived to eof-

fectuats I8, then delay sompensation shall

be paid from tho dats of condemnation;’

- provided, howaver, that no compensation
for delay shall de payable with respect

REAL PROYERTY, PRORATE AND TRUBY .rmai.

to fands pald on acrcunt, or by depeslt
In Court after the date of such payment
or deposit. Compensation for delay shal)
not be incloded by the Conmmissioners or

timofpaymtufthn ward or fudg.
ment be calculated as above and added

award or verdict.

Sze. 612, CoNssQUENTIAL DAMAORS

All condemnors, including the Stats,
shall be labls for demages %0 property
abutling the area of an improveament .

as to damages for deprivation hy rensem
of increamed exposure is fire, wrvightil.
arss of eols and #Us, and destrostion
of water conrses, fnsefar ns they wilect
the market valos of Che tand.

Skc. 813, Damacks wom VACATION OF

At the time of paymont of the dum-
agoa, tho condemnor shall nay to the con.
doemnec as part of the damagos the pro
rata portion of all real property taxes,
water and cower charges, paid to & tax-
ing entity or a muanicipa! suthority
the condemnes with respect to the
demned , property, slocable to a
subseruent o the filing of the
ation of taking or reiinquishment of
sesnion, whichever occurs Inter,

Sec. 615, Unigye ox Sewctay Uss

The condemnor ov eondemnors, includ.
ing tha State, shall bo liable for the re-
placement costs of a building whick fa

-1
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EMINENT DOMAIN &ODE

gnique for a zpecial usc, and when the
particular use that an owner makes of
his property Ix impaired, ail condemnors,
including the Stats, shall be Hable for
damages o that ust’ as distinguished
from future injury therote,

Sac. 616, HavEsringG AND MARKETING.
tr Cuors o

The ocondemuing sgency raay permit
the owner of the property taken to har-
vent and retain the financial benefity for
crops planted befors or after fling a
declaration of taking and the serving of
nothee, if the condemnee, in writing,
to assume the responsibility for the com-
- pleticn of the growing process and the
harvesting and marketing of the crops.

 the condemnor takes possersion of Lhe
property at a time when suck action pre-
vents the condemnee from barvesting snd
marketing crops planted before aor after
filing = declaration of taking or serving
notice, then the value of such erops shall
be included in thae compensation awarded
for the property taken,



Memorandum 72-76

RXHIBIT ITI

Haweil

§101-23 Damages assess#d, fiow. In fixiag the compensation or
damages to be paid fcr ihe condemnation of any property, the vatue of -

the property sought to be. condemined with all improvements - thereon
shall be assessed, and if any of the improvements arc separately

owned, the value thereof shall be separately assessed. M the property |

soughi to be condemned constitutes oaly 2 portion of a larger tract, the’
damages which will acoiue (o the porden oot scught 10 be condemned
by reason of its ssverance {rem the portion sought to be condemned,
and the construction of the improvements in the manner proposed by

the plaintiff shall also bz assessed, and also how much the portion not -

sought to be condemned will be specifically benefited, if at all, by the

construction of the improvement proposed by the plaintiff. If the bene-

fit shall be equal to the amount of compensation assessed for the prop-

erty taken, and for damages by reason of its severance from another .

portion of the same tract, then the owner shall be allowed no compen-
sation, but if the berefits shall be less than the amount so assessed as
damages or compensation, then the former shall be deducted from the
ntter and the remainder shall be the amount awarded as compensation
or d:tmages In case of the exercise of the power of eminent domain

by the city and couaty of Honolulu in furtherance of any governmental
- power under section 70-111 and the improvement ordinance of the city,

7 from the portion sought to be condemned and the construction of the

the amount of damages or compensatlon assessed, or awarded, or
agreed upon in any compromise approved by motion of the city council
shall in no case be construed as limiting or affecting the power of the.
city counci! to distribute any portion of the cost upon any praperty
found to be benefited thereby proportioned as provided by law in the
exercise of their judgment whether under an improvement district or
frontage improvement created before or after the acquisition of any
such land. If condemmnation is for the purpose of widening or realigning

any existing highway or other public road, the owner of the property -

condemned shall be entitled to full compensation for the property ac-
wally taken and special benefits shall b= considered only insofar as the
value of the benefits shalt not exceed the damages which will accrue to
the portion not sought to be condemned by reason of its severance

" improvements in the manner proposed by the plaintiff. That JS. if

; severance dimapes, then the foimer shail be deducted Frony the :
- and the rernainder shall be the only damaged allowed in adthtxm to “the

special benefits shall be equal io the severance damages. then e

“owner of the parcel, shall be allowed no compensation except the value
yof the -portion taken, but if the special benefits shall be less than the

- value of the land taken. [I. 1896, ¢ 45, §i3; am L 1919, ¢ 63, §2; RL

“1925, §821; RL 1935, $63; RL 1945,°8314; am L 1947 ¢ 200, §1(e)

~am L 1953 < 269 §1; RL !953, §8-211

L r ok At




Memorandum T2-76 ,
BXHIBIT IV

Yanmas

Comgwtﬁan‘ . (&) Necessity. Private property shall
not be taken or damsged for guh[ic vse mﬂmtiustgmpmm
{(by T entire tract. the entire tract of land or interest
therein is ,ihemeasureofmmpensaﬁmistheval_ueohh :
prmtgmintgrestetﬁ:eﬁmeﬁfthetaking.

(c) Partial taking. If only & part of a tract of land or interest is
taken, the com sation and mensure of damages are the difference
betwreen the v. ueaftha&nﬁrefmpe_rtyorinmimmdimlybe-
fore the taking, and the value of that porticn of the tract or interest
remaining immediately after the taking. o

(d) Factors ta be considered. In ascertainin the amount of

tion and damages as above defined, the following factors,
without restriction becanse of eaumeration, shall be given con-
dﬂmﬁmﬁsﬁg{wmﬂaﬁeﬁﬂ&utm%ﬁn&mh'w
te items ages, but are to considered it
the total com saﬁmanddamagaundertheprcv{siomnf
subsections {b) and (¢} of this section:
1. The most advantegecas use to which the property is reasom- .

d

ably adaptable. : ,
% immtoﬁm&mrtyremmning. i )
ppearance e property remai is an
;immtofvnl:;inco;mcﬁmwithanym wm%
reascnzbly adaptable.
4.Producﬂvig‘ " comvenience, use to be made of the propesty
 tuken, or use of the

5. View,mﬁla&ouﬂligm.toﬁwexm&atﬂnymbm
ﬁdﬂmmmtheuwtawhichthemamingpmpatyisda-
voted or to which it is reasonably adaptable.

8. Severamce or division of 2 tract, whether the severance is

|
:
5
%

ance,
make the change in the improvement. - )

7. Mua&treesandsbrubbegetoﬂwextantthatﬂmyﬁwtﬂw
value of the land taken, and to extent that their loss impairs the’
of the land remaining. ‘ ,
Caﬁdnew-faﬂmmlm;ﬂfmmdﬁwm&m
' thmwkhfmoiﬁksqmﬁty,ﬁotbeaﬂmtthﬂmmbnm

the value of the “remnining.
'%0. Damng. oa;mtybuttm righm:f due to change
e to abutting ox a t of way due
of where acg?npanied by a taking of land. .
11. Proximity of new impmvementtoimpmvmm!smaﬁﬂng-
mm. I.msofls damage t i '
or ge ogowmzmps- .
‘ 18. That the d be or had been adapted to a use
_ which was profitably carried on. - _

-
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EXHIBIT ¥

‘Maryland o

§ 12-104. Time as of which value determined.

The vebie of the property sought to be c¢ondemned and of ‘any adjacent
nroperty of the defendant cleimed to be affected by the taking shall be
determined as of che date of the taking, if taking has occurred, or 2s of the date
of trial, if taking hss not occurred, unless an applicable statute specifies a
Gifferent time as of which th2 value is ic be determined. {1963, ch, 52; 1972, ch.
349, § 1.

- § 12-105. Damages to be awavded.

{a) For taking entire truct.—The damages to be awarded for the takings
[taking} of an entire tract shall be its fair market value (as defined in § 12-106).

(b) Where part of tract taken.—The damages to be awarded where part of a
tract of land is taken shall be the fair market value {as defined in § 12-106) of
such part taken, but not less than the actual value of the part taken plus the
geverance or resuiting damages, if any, to the remainder of the tract by reason
of the taking and of the future used [use] by the plaintiff of the part taken.
Such severance or resulting damages are to be diminished to the extent of the
value of the special (particular) benefits to the remainder arising from the
plaintiff’s future use of the part taken.

(¢) Right of tenant to remove improvement or installation. —For the purpose
of determining the extent of the taking and the valuation of the tenant'’s
interest in a proceeding for condemnation, no improvement or installation
which would otherwise be deamed part of the realty shall be deemed personal
property so s to be excluded irom the taking solely because of the private right
of a tenant, as against the owner of any other interest in the property sought to
be condemned, to remove such improvement or instaliation, uniess the tenant
exercises his right to remove the same prior to the date when his answer is due,
or elects in his manner to exercise such right.

{d) Churches.—The damages to be awarded for the taking of a structure held
in fee simple, or under a lease renewable forever, by or for the benefit of a
religious body and regularly used hy such religious bedy as 2 ehureh or place of
religious worship, shall be the ‘repsongble cost as of the valuation date, of

. erecting a new structure of substantislly the same size and of comparable
character and quality of construction as the acquired structure st some other
suitable and comparable location within the State of Maryland ‘to be provided

. by such religious body. Such damages shall be in gddition to the damages to be
awsrded for the land op which the condemued structure is located. (An. Code,
1951, art. 334, § 10; 1945, ch. 804, § 9A; 1958, ch. 75; 1963, ch. 52; 1972, ch. 349, §
1) '



§ 12-106. Fair market éaiue; assegsed value,

(a} The fair market value of preperty in.a proceeding for condemnation shall

be the price as of the valuation date Jor the highest and best nse of such
property which a seller, willing but not obligated to sell, would agrept for the
property, and which a huyer, willing but not obligated to buy, would pay
therefor exclading wny increment in vaiue proximately caused by the public
project for which the preperty dondemned is needed, plus the amount, if any, by
which such price reflects a diminution in value oteurring between the effective
date of legislative avthority for the acquisition of such property and the date of
actual taking if the trier of facts shall find that such diminution in value was
_proximately caused by the public project for which the property condemned is
needed, or by antouncements or acts of the plaintiff or its officials concerning
such public project, and was beyond the ressodable control of the property
OWNEr. ’ -

{b} I the condemnor is vested with a continuing power of condemnation, the
phrase the effective date of legislative authority for the aequisition of such
property, as used in this section, shall mean the date of specific administrative
determination to acquire such property.

{c} It shall further be proper, for the defendant property owner who so
elects, to present as evidence in a condemuation proceeding, the assessed value

. of the property, as determined by the Department of Assessments and
Taxation, if such assessed value is greater than the appraised value placed on
the property by the condemning authority. (1963, ch. 52; 1966, ch. 149; 1872,
ch. 248, § 1) ,
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IXEIBIY VI

[ 3 r‘}a} gan

§ B.467.(28) Enkavcement of valne of rowaiuder of pareel;
dsterimining compensetion; presedurs. Seo. 28. Enhancement in
value of tha rergeindor of » pares, oy veuson of laying out, altaring,
widening or othesrwise Improving any highway or of chaoging the
Iine theroof, o by auy such actiop in combinstion with dissontinning
a bighway, shall be taken inte eongiderstion im determining compen-
sation for the taking of any part of the parcel for any sach highway
purpose. In gach case: S

{a) The petitioner shall sat forth in the petition the fast that
such benefits are claimed and deseribe the comstruetion proposed to
be made which will create such enhancement, If the constrnetion i
not completed in substantial complisnce with the plan upon which the
petitioner based its claim of benefits the respondent, within 1 yesr of
the sompletion of comstruction, may reopen the question of eompen-
sation. In sueh event the respondent is entitied to the diffe
betwean the value of his property a8 affeoted by the setnal constrno-
-tion, and the wvalue of his property as it would have been hed eon-
struction been completed according to plan. The respondent shall
not recover more eompensstion ‘than he would have reesived had
there been no elaim of benefits.

{b} In rexponse to such claim by petitioner, the respondent prior
to trial may regnest the court to require petitioner to acquire that
portion of the remainder of the tract from which the taking is to be
made which petitioner claima to be benefited. The petitioner at any
time before trial, may withdraw its claim of benelits and thereby
avoid the effect of this paragraph.

{e) The petitioner shall have the burden of proof with respect to
the existence of such beneliia . ‘

{d}) 'Where the existence or amount of auch benefits is disputed by
the property awner, the petitioner wmay soguire the entire tract or
percel of tand from which the proposed taking is to ba made or the
portion thereof which petitioner claims to be benefited,

(CL 48, § 213388} ..
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EXHIBIT VII

' SENATE, No. 234 -

STATE OF NEW JERSEY

INTRODUCED FEBRUARY 14, 1966

Anmicz VII
JUST mupr.xsuwmtf

32. Just compensation. The condemmee shall be paid just compensation
for the property condemned, dama#ea, if any, to any remaining property and
such additional compensation as may be provided for herein or by law.

33. Effeet of imminence of con&emnation. Th.ere shall be excluded from
the valuation of property being condemned, any inerease or decrease in
value substantially due to the general knowledge of the immineﬁce_of eon-
demnation, other than a decrease due to physical deterioration of the prop-
erty within the reasonable control of the condemnoe.

34. Date ds of which compensation shall be determined. Gompenngtion
shall be determinéd as of the date of the earliest of the following events: .

{2} the date of ille oxecution of an aﬁreement of purchase between the
gondemﬁor or éondemnee; )

{ b} the date of the commencement of the action;
(o) the date possession of the property is _takb‘n. by the condemnee in

whole or in part;



{d) the date on which an aet concerning acquisitiog is ta]wn by- tha-_ i
condemnor which substantially affects the use, cccupsation and enjoyment of
the property by the enndemn'ee.

Where property is condemncd or abaut toe be condemned pursnant to

chapter 19, of the laws of 1938 (N. J. S. A. 35:MA-1 et seq), br chapter
187 of the laws of 1949 (N, J S. A, 40 :55-21.1 et seq.), or both, as amended'
or supplemented, it shall be pr;ma facie presumed that a declaratwp that the
property is located in a ‘'slum area;” or the declaration of “bligirt * or
both, pnrsnant to the provisions of either or both of said atatutes aubstan-

tiaily affects the use, occupation and eruoyment of the property, and the
burden of establishing to the contrary shall be npon the condemmor.

33, Unecunomic remnants, If as a resnlt of a ﬁartiai té.king,.the remnmmg
proporty shall consist of a parcei or parcels of land having little OF DO £Co-
nomic value, the econdernor may, and at the request of c-:mdemne-a shall
acquire the entire parcel. Any dispute arising herennder shail be determined
by the court in accordance with the rules. | . |

26. {_.ondemuor’s e}ectmn not to mequire machkinery, fixtares and equip-
ment. Tf a condemnor does not require machmery, eqmpment or fixtures
constltutmg a part of _the prnperty betng condemned, it shall so notify tho
condemnee. Within 60 days thereafter, or within snch extende& tirﬁe !a.q may

“be fixed by the condemnor or the conrt upon :;oti;:e, the condemnee may eleet;
in_writing to remove such maehmery, eqmpment and ﬁxturen in whole or in
part. If the condemnce sc elects, the eempcnsauon shall be redueed by the
fair market value of such machinery, equipment and fixtures ao elected to
be removed, as if severed from the property. The notices and election herein

provided for shall be in aceordance with the rules.-



37. Damages .and Seheﬁts to remaihiﬁg lands. ‘I n datermining damages
to property remaining after a-fmrﬁai taking, consideration shall be given to
the projeet to which the: property being condemned shail be devoted, and the
damages and héneﬁts..épeciﬁcally affecting such remaining property due to
ite proximity to the project for which the property is bejr';g' eondemngd;

General benefits shall not be'cmi&e.red in determining the after value of _3.
ithe remaining property. Special Eeneﬁts t-ol remaining property shall not

exceed the compensation for damages to remaining property,
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EXHIBIT VIII
22-9.9.1. Measure o! to remﬁiﬂu n
-hmmdm;imwmmwmmt;wm
of .themureofeompensaﬁmmdm from
the Mhethedﬂfmncebetwmthefamwketmotﬂn
entirepropertyunmediatelybafmthehkhgmdthehirmket
value .mpetty remaitiing immediately after the taking. In de-
€,

;.“"‘sii‘?.a 1&33‘.::-!-5.1 enacted by  Title of Ak, ' o
AwS M An set relating to- eminent domuin;
' : for & meihod of messurisg .
104 7“ ) .
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EXHIRIT IX

~ Pennsylvania

Juat, Compensation and Measure of Damages

Section 601. Just Compensation .........cceereraeecs .. 36

Section 602, Meagure of DAmAGES «-rovrnrveeesesreres 3

Moving EXDEOSME .. ciccvonssvasranareras

HTSLIETEE S 2

Business Dislocation DRmAES +....oseeeres &
pisnsa .o B
PEALEN LS EE L .iq:;_qip_f:a e “ -

pmenieatpsesssesir il
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renlﬁnztromtheexistenoeafmneumnehorpamm )

under the said property, or by reason of fires occarring in asid
mmwwuwmmmm-
the damage resulting from such subsidence or underground
m«mmmmmummm

mmwmm«:mmw:mm

. Comment: :

Section 803. Fair Market Value—Fair market valus shall be -
the price which would be agreed to by a willing and informed
seller and buyer, taking into consideration, but not Hmited to,

o mwmammuemmﬁﬁmﬁ |

(2) mw_nﬁwmmm;avm“dmw :
-erty and ita valus for such wee.  * L )
(2) The machinery, equipment and fxtures forming part of




3

mvaMhthhmm:wu
through B0 faplt of the swner-condsmmes, And 36 comseguemes, ot the
'&oduﬁdM&“&Mth%ﬁ : ’

mcmmmmamam«:

'mmmwummm&mhm
to prove what kis dunages actoslly are at the dute of taking. Ou the sther
kand, In many cases an announcement of the proposed cendemmetion cansw
an infiation of property valuss and as & result the condemnor mey havy 4o
pay more for the condemned preperty. The condemnor may show this in-

crease in the valve of the condemanad property. Any decline ox fnaresss fa

&.mmmm»a—mmamma
the eonfenstion ja to be Ssregurded.

Phyateal detarioration of the preperty which may cotur becanse of the
imonivgnce of the comdspanation is alse 15 be disregurded in determiving:
Iatr macket value H tha condewnes has acted reasomably in maisteining
snd protecting his property. .

Section 605. Contiguons Tracts; Unity of Use~Where all
or & part of several contiguous tracts owned by one owner i

sondemned or & part of several nou-gontiguous tracts owned by

one awner which are used together for a unified purpose is con-
dmed.dmmnhunbemmduiim&tneumcu

This section codifies existing cams Inw. Morris v. Commonwealth, 367

Pu. 430 (1051) (nom-contignous tesets); H. c.mcma.nmn,
m Pa 468 [!901} (emtl:nnu tracts).

-3~
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Section 606. Effect of Condemnation Use on After Valne—
‘Indetwminingthewrmtrhtvalueofthemﬁmm
aﬂuamrﬁﬂﬁsﬁns,mnsﬁeuﬁonshﬂlbegimmthtmh_
whiehthompertymﬁemmdisbbepntandﬂndnmua
hmeﬁtsspe&a!!yg&cﬁugﬂmrm&iniupropﬁdubih

wet
Tast santuncs of this section.

. Seetion 807. Removal of Machinery, Equipment or Fixtures.
~]In the event the condemnor does not require for its ves ms-
chinery, equipment or fixtares forming part of the real estate, it
shall so notify the condemnee. The condemnee may within thirty
days of such notice elect to remove sald machinery, oquipment
or fixtures, unless the time be extended by the condemnor. I the
condemnee so elects, the damages shall be reduced by the fatr
market value thereof severed from the real estate.
Comment - -

If the machinery, equipment and fiatares are & part of the resl estate,
they, of courss, are condemned with the rea) sstate. See Comment to Bec-

ete, but if ke does, his damages are reduced by the fair market value thevest

I



mmmﬂummmum.mmdmﬁmm

" Section 608. Removal Expenses—The person having legal
- posseasion of machinery, equipment or fixtures on the condemned
propertr,notfwmingmtafthemlty,iudmﬁnzsmm
entitled to any proceeds of the condemnation, if under the laase
the tenant has the right to remove sxid machinery, equipment
or fixtures, shall be entitled, as damages, to the reascnable ex-
mﬂ,mm,mmﬂmandraimtﬂaﬁondm
_ machinery, eguipment or fixtures. Reasonable expenses under
the provisions of this section shall not exceed twenty-five thoo-
sand dollars ($25,000) and in no event shall such expenses excasd
the market value of the machinery, equipment and fixtares.
Comment: . ‘ .

This section 2dds 3 new elemasnt of dnmages in evninent dorsaim cnses.
Thers is nothing in existing Isw which gives s condemnee or the tenand of
amdmnuthorizhturmvauanpmhitmddmm
mﬂmaﬁuw;ﬁunwﬂmm,mﬂ
.ﬁm:hﬁhmmﬁnm&mwﬁpmmbntwhﬂmmtnmd
the yeal estate. Eﬁﬁulsw@pﬁ&hthﬂdwﬂd
mm,wmmdwm'm-&aawh
ammyhmmmmmmmmm
Watar Company's Petition, 338 Pa. 282 (1640); Jomes MoMillin Priating
Co. v. Pitisbury, Cornigis & Western B.R. Co., 216 Pa. 504 (1W7) CL

Dalssware County Rodsvelopmant Authority v. Carminotsi, 18 D. & C. 38

704 (1858},

“nmbkm"ﬁrmmlmmhmuﬂdﬁ‘

mhmmmaamm.qﬁmmmhmﬂ
are to be determined In connection with the valos of the machinery, squlp-
ment and Axtures. If the cost of removal excesds the valua of the mackin.
ery, otec., the cost wonld obviously be unreaserable. In addition, in ssoec-
taining the resscaableness of the ramowval expenses anvtber facter o be
considered is the distance of the move. . ’

Ssetion 509. Business Dislocation Damages—The condemnes
ahall be entitled to damages, as provided in this section, for dis-

haﬁdno!ubmmmmmﬁmﬂxemdmadmm,m :

only where it is shown that the business cannot bs relocated
without subatantial loss of patronage. Compensation for such
dislocation shall be the actual monthly rental paid for the busi-
ness premises, or if there is no lease, the fair rental value of the
business premises, multiplied by the number of months remain-
ing in the Jease, not including anexezcised options, not to exosed

twenty-four months or multiplied by twenty-four if there fomo .

lease. The amount of such compensation paid shall not wxeesd
" five thousand dollars ($5000) and shall not be Jese than twe
"hundred fifty dollars (§250). A tenant shall be entitied to recover

for soch buziness dislocation even though not entitled to any of -

_tbe proceeds of the condemmation.

to show that the business is of such & Jocal character that it cammot e
relocated withowt subetantial loss of patronage. Generally this would be
true only of the small neighborhood buviness. I this burden is snstaioed
then the section provides a mechanics! forwuia for fixing the amount of
compensation for this loss. Farmulse for businsss valustion

fngs or accounting procedures wers discarded as too complicated Sor ume in

5




Section 610. Moving Expenses—The person having legal
pmuuimahaﬂbeenﬁﬂe&h,udmamthemnﬂemﬂm
expenses for personal property other than machinery, equipment
or fixtures, not to exceed five hundred dollars ($500), when per-
sonslpropertyismwedfmmaplamofreaidemem&wth
exceed twenty-five thovsand dollars ($26,000) when personal
property iz moved from a place of business. Receipts therefor.
shall be prima facie evidence of reasonable moving expanses, A
terant shall be entitled to recover these moving expeanses even
though he is not entitled to any of the proceeds of the condemna-
tion. In no event shall such expenses exceed the market value
of such personal property. -

Comments ‘ -

This section chenges existing law by allowing the condemmes %0 recover
a4 & separate ard additions) item of dameges his reasomsble sopenses for
moving his persona} property, as distinguished Yrom machinery, squipment
and fSxtures. Cf. Hewry Becker v. The Philadelphiz & Reading Torminal
R.R. Co., 177 Pa. 252 {(1896). See slso Deloware County Roduvslopmont
Awthkority v. Carminotti, 18 D. & C. 24 T04 (1958). 7

It i» the purposs of this section to permit the recovery by the eon-
.dmwdthumvh:mmhaw&nhﬁn'mhm
m,mtmmummwmuu-m
H a tensnt s invelved and has 1o right to sny of the damuges for the y2ep-
muhn.hwnldsﬁnbemﬂﬁd_hﬁuemwhm
mmquathMhhwh
the distanos of the move as well &s the tetal smount of the sxpetises.

condemnee, Compensation for delay in payment shall, however,
be paid at the rate of six per cent per annum from the data of
relinquishment of possession of the condemned property by the
condemnee, or if the conderrmation is such that possession is not
required to effectnate it, then delay compensation shall be pald
from the date of condemnation: Provided, however, That no
compensation for delay shall be payable with respect to funds
paid on account, or by deposit in court, after the date of such
payment or deposit. Compensation for delay shall not be included
by the viewers or the court or jury on appeal as part of the award
" or verdict, but shall at the time of paymept of the award or
judgment be calculated as above and added thereto. There shall

be no further or additional payment of interest on the award
or verdict.

Comment: ~ )

Thiz mection ix suggestsd by the procsdure in Pederal takings whers
‘interest §a automsatically added to the Smal award at

the
no interest is s¥owed on any mooney paid into court. Fab. 28, 1921, o 307,
7 ;1_,438&1:. 1421 {40 USCA §253s).

~b

e :;'—V-—.""—‘_‘?u—k—‘:-—-.—"—M.‘.w-.‘ -
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This changes the existing Jaw which stales that the condersnee is prima
facie eniitled to dameges for delay except where the delay is the fault of
the comdemnes (e.gz., unreasonxble demand by the condemnee). MHoffat Ap-
peai, 400 Pa. 128 {196€0). The courts, however, have been reiuctant s Snd
that the delay was the fault of the condemnce. In the absence of evidence
of the commercisl rete of interest, the condemnee iz entitled to §% for
-delay compensation. Lekiph Valley Trust Co. v, Pennsyloaria Turnpike
Comminsicn, 401 Pa. 135 (3980). This section sets the fgure in ail enses
at 6%,

Under this section the conderaccs ix entitled ip delsy compensalion s
& matter of right However, ha Is not entitled to such compensation to the

mwmmmwmmmmmummmmm
who hus doce so io obtmin postersion. Swee Section 407. Where the money
iapudmﬂnewnﬂammearchpnmhdinwbyﬁumdumhm
possasnion Trom (he condempes, the condemnes would still be entitied to
delny sompensation fyom the date of taling te the dute the money is paid tor
Bim or deposited tn cowrt. The condemnes Is only entitied to the one 6% on
s award, Ee wonid not be entitled to the 6% snd then Interest oa that 6%.
In other words, it In not intended by this section to have interest baing padd
on delay compensation.

The date from which delay compensation is to be calexlated will be
fixed by the viewers in their report.
) The first sentence of this section §e ncluded to make it closr that whils
the condemnee iy in posseasion of the condemned property, he deas ot got
dalay compenantion but the eondempor i not entitied to rent or other charges
for use and sczupancy. The resson for this is that while the condenmen i
n possession, the condemnes is not building np damages for dalay and the
sondemnor 1s not accrving Hability for delay dspsages. Conssquently, tw
delay sompensaticn and the rent, in & asense, offset snch othar.

Section 612. Consequential Damages—All condemnors, in-
cluding the Commonwealth of Pennsylvania, shall be Hable for
damages to property abutting the ares of an Improvement re-
solting from change of grade of a road or highway, permanent
interference with accesas thereto, nrm;uxytosur!mmped.
whethar or not any property is taken.

Comanants ‘

Under existing law the Commonweslth is not Hable for consequentisl
damages unless Hability therefor is expressly provided by statuts, Moyer w.
© Commonwenith, 188 Pa, Snperior Ct. 338 (1957} ; Seldiers and Satlers Mem-
orial Bridge, 308 Pa, 487 (1982). Municipal and other corporations baving
the powar of eminent domsin are lisble for consequentia]l dumages. Pemn
syleanis Constitotion, Article XVI, 28 This section makes tha Comgmen-
wealth Ysble for consequential damages to tha extent sst forth.

Seetion 618. Damages for Vacation of Roads.—Wheanever a
publie road, street, or highway is vacated, the affected owners
may recover damages for any injuries sustained thereby, even
thoughnolandmactuaﬂyhken.

Comment:
Unduaxhﬁngcmhw.thcvmmnduhizhwayormhmtn
injury to the abutting land owners within the provisions of the Conatito-
tion requiring compensation for Property takem, injured, or Sestroyed, snd
‘in the sbsence of legixlation allowing damages nonercan ba recoversd,
Howell v. Morrisville Borougk, 212" Pa. §48 (1905). The legislatare has,
hmmmﬂhdfwammafwmdmﬂminmwm&-.
e.g., The Borough Code, 1927, Mmi?h&ltnnmmuw'



mnacked snd smended {53 P. 3. §4%050) ; the Aet of 1905, March 21, P L.
48, §41, ox wnended, 2 (53 £, &. {41945, 1245). The purpose of this section is
to have 3 ganersl provision applica®le to all condmmners relsting 1o .and
allowing damages for the vatation «f publie reads

It is not intended by this seciion to Lrosden the extant of linbility dor
vacation of strests or to change existing ease low relating therete. Soe Clom-
extine W. Apple v, Cily of Philadelpkia, 163 Pa. Soperior Ct 458 {1531).
Bee alec In re Molom Street, 182 Px. 397 {1897) inwolvizg a esl-de-sas

Section €14. Proration of Real Estate Taxes.—At the tHme
of payment of the damages, the zondemmor shall pay to the con-
demnee as part of the damages the pro rats portion:of all real
property taxes, water and sewer charges, paid to s taxing entity
or a municipal awthority by the condemnes with respect to the

.condemned property, aliocable to & period subsequent to the filing

nfﬁ:sdeclmﬁonoftakinrartbsmlinqmshmtntm_

whichever occurs later, i
Cment:

E



Memorandum 72-T6
EXHIBIT X

Texas

Art. 3265. 6518-28 Rule of damages.

1. The commissioners shall hear evidence as to the value of the
property sought to be condemned and as {o the damages which will be
sustained by the owner, if any, by reason of such condemnation and
as to the benefits that will result fo the remainder of such property -
belonging to such owaer, if any, by reason of the condemnation of the
property, and its employment for the purpose for which it is to be
eondemned, and according to this rule shall assess the actnal damages’
that will acerue to the owner by such condemnation.

2, Whenthawholeofatra&orparcelofapemnsrulm :
is condemned, the damages to which he shall be entitied shail be the
marketvalueofﬂxepropertyinthemarhtwbenitiﬂouhdatm
time of the hearing.

C 3. Whenon}yapomonofatragtprmeelofnmgrwu-
' tate is condemned, the commissioners shall estimate the injuries sus- -

- tained and the benefits received thereby by the owner; whethar the

remaining poriion is increased or diminished in valwe by reason of - ]

such condemnation, and the éxtent of such increase or diminution o ;

and shall assess the damages accordingly. _

4, In estimating either the injuries or benefits, as provided in
the preceding article, such injuries or benefits which the owner sus-
tains or receives in common with the community generally and which
are not peculiar to him and connected with his ownership, use and en-
Joyment,oftheparhmlarpameloﬂmd shﬂlnotbeconsiﬂeredby
the commissioners in making their estimate.

5. Whenthecomnusmonmhaveamedﬂmw they _
shall reduce their decision to writing, stating therein the amount of
damages due the owner, if any be found to be due, and shall date and
sign such decision and file it together with all other papers connected
with the case prompitly with the county judge. :




Memorandum 72-76
EXHIBIT XTI

1969 Vermont Draft

Subchapter 3. Compensation
§ 5681. RIGHT TO JUST COMPENSATION
(a) A condemnee whose property is taken under this chapter is entitled
to just compensation for the property taken.
{b) Just compensation shall consist of:

(1) The fair market value of the property, when an entire parcel is
taken.

{2} When less than an entire parcel is taken, the difference between
the fair market value of the property immediately before the taking and
the fair market value of the remaining property immediately after the
taking. In determining the fair market value of the property remaining
after the taking, the following guaelifications shall apply:

(A) Benefits to the remmining property shall be considered, but
only if the sums inure directly and specifically to that property as
distinguished from the general public benefit; and

(B) Any benefits to the remaining property resulting from ease-
ments, cattle passes, access roads or other benefits provided by the con-
demnor in order to lessen or minimize damage to the remaining property
from the taking shall also be taken into account.

(3) Any loss of business profits on the part of the condemnee resulting
from the taking. In determining loss of business profits under this sub-
division, the following limitations and rules shall apply:

(A) The computation of business loss shall be based on loss of net

business profits directly resulting from the taking;

-1-




(B) A reasonable allowance for any services contributed by the
condemnee to the business shall be deducted in arriving at net profits;

() A reasonable allowance for the use of any real estate of the
condemnee used in the business shall be deducted in arriving at net profits;

{D) The recovery of net business profits shall be limited to the
pericd of time reasonably needed to reestablish the business at a new
location.

(4) Moving expenses, which are defined for purposes of this chapter

as the actual reasonable cost to the condemnee attributable to the taking
of moving himself, his family, his business, or his farm operation, including
personal property, to the nearest sultable location which is available
within one hundred miles travel distance from the prior locetion. However,
a condemnee entitled to moving expenses in acccordence with section 30 of
the Federal-Aid Highway Act of 1968, and any state legislation implementing
said act, or under any other federal legislation providing egquivalent com-
pensation, shall not be entitled to receive moving expenses under this sub-
division. For purposes of this subdivision, "business" shall mean any lawful
activity conducted primarily for the sale, manufacture, processing or
marketing of goods, products, commodities or services, or which is conducted
by a nonprofit organization; "family" shall mean two or more individuals
living together in the same dwelling who are related to each other by con-
sanguinity, marriage, adoption or legal guardienship; "farm operation"” shall
mean any activity conducted solely or primarily for the production of agri-
cultural products or commodities which contributes materially to the operator's

support.

-2




Memorandum 72-76
EXFTBIT XII

 Fasiaghem

2.64.136 Trial—daruges o pe tound. A judge of the superior
court <hail preside ai ihe trial &0 determine the compenzation
demage to be awarded, which trini shall be held at the court house
irt the county whera the lang, veal esigte, premises or other property
sought to be appropriated or acquired is situated: and in the cese
of each such trial by jury the jurors py their verdict shall fix a8 a
Jurap sum: the total amount of damages witich shall result t ail pes-
sons or parties and 1o ary county anc. to all tenants, gacumbrancers
and others interested therein, by reason of the appropriation and use
of the lands, resl estate, premises or other'property sought to be ap-
propriated or & yuired. Upon the trial, witnesses may be examined
in behalf of either party to the proceedings as in civil actions; and &
witness served with a subpoena in each proceeding shall be pun-
ished for failure to appear at such trial, or iorperimy,uuponitﬂd =
of & civil action. In case a jury is not demanded as provided for in
section 894 such total amount of damages shall be ascertained and
determined by the court 6¥ judge thereof and the proceedings shall
be the same as in trials of an issue of fact by the court. {1925 ex. 3.
cBB §2; 1891(:?4§5;RRS§395.] . ' ‘
Reviser's pote: “Section 894" refers Witnesses, examination of: Title 5.
,toRRS§BMhmincodiﬂad {83 of vourt: Flesding—rules 28

amended) ss RCW 8.04.070, £04.080, through 3.
8.04.000 and 2.04.100. .



Memorandum T2-76

EXHIBIT XIII

Wiseonsin

32.09 Rules governiag determination of Just compensation
In all matters invoiving the determination of just compensation
in eminent domain proceedings, the following. rules shall be followed:
{1) The compensation so determined and the status of the prop-
erty under condemnation fog the purpose of determining whether sev-
erance damages exist shall b &y of the date of evaluation as fixed by
5.8205(7) (o) or 3XOGCTY. . .

(2) In determining just compensation the property sought to be
mmmwmmonwmﬁmmmm
ingbtﬁaﬂym.m“mmmﬂwmntmaﬂmm.

: r'ltsasmdﬂmﬁmmwthepmpeﬁyandaﬂeﬁhgm
market valie because of the planned public improvement shall be con-
si,ﬂeredandusedtouﬂutﬂ#mﬁ_'mtytakmordmga
mdarmb.{ﬁ},btﬁhtmevathhﬁﬂmdi'heﬂﬂhbeaﬂoﬂ&dhtm

of damages described under sub. (6). ‘ :
-7+ (4) Where & deprecistion in value of property results fror an
_ exercise of the police power, even though in conjunction with the tak-
ing by eminent domain, no compensation shall be paid for such de-
preciation except as expreasly allowed in aub. (6) and 8. 82.19.

(5) In the case of a total taking the condemnor shall pay the fair
market valie of the property taken and shall be lisble for the items in
8. 32.19 if shown toexiat. : ,

(6) In the case of a partial taking, the compensation to be paid.
by the condemnor shall be determined by deducting from the fair
market value of the whole property immedistely before the date of -
evaluation, the fair market value of the remainder immediately after
the date of evaluation, sssuming the completion of the public improve-
ment and giving effect, without alowance of offset for genaral benelits,
and without restriction because of enumeration but without duplica-
tion, to the following items of loss or damage to the property where
shawn to exiat: ‘ o

(a) Loss of land including improvements and fixtures actually

taken. ) '.7

(b) Deprivation or restriction of existing right of aceess to high-
way from sbutting land, provided that nothing herein shall operate to.
restrict the power of the statz or sny of its subdivisfons or any mu-

" picipality to deprive or restrict such access without compensation under

any duly authorized exercise of the police power. ' -

{c) Loss of air rights.

(d} Loss of = legal nonoonfqa'ming use,

{e) Damages resulting from sctual severance of land including
damages resulting from severance of improvements or fixtyres and
proximity damage to improvements remaining on condemnee’s land.

-le



(£ Danmgeg to property abutting caa highway right af Wy duo
to change of grade where accompaniedby n takingofland. . -

{g) Cost of fencing vepeonably necessary to separate liwd taken
from remsinder of condemmes's land, lese the smweut allowed for
fancing taken under par. {(8), but no such damage shail he allowed
whera the public Laprovemosl mchodes fem:im, of right of way with-
out cost to abatiing iands,

(7Y In addition o the asosant of comnpensation pald pursuant to
sub. (61, the owner chall be paid for the items provided for in 5. 32.19,
if shown t2 exist, and in the meuner described in 5. 52.20.

{8} A comanizgion in condemmalion or & court may in their ve-
spective giscretion require that both zondemaor and owner submit to
the commizsion or court 2t a spacified tivae in advance of the eommis-
gion henring or court {risl, & statement covering the respective con-
tentions of the pariias on the folowing poinds:

{ay Highest snd best use of the property.
{b) Applicable zoning. '

{¢} Designation of slaimed comp&rable iands, aale of which will
be vsed in appraisal opinion evidence,

{d) Severance demage, if any.
{¢) Maps and pictures to be used.

(f} Costs of reproduction less depreciation and rate of deprecia—
tion used.

{g) Statements of camtaﬁzatmn of income where used as a fac-
tor in valuation, with supporting data.

(L) Separate opinion az to fair market value, including before
and after value where applicable by not to exceed 3 appraisers.

(i} A recitation of all damages claimed by owner.
(i} Qualifications and experience of witnesses offered as experts.

(2) A condemnation commission or a court may make reguia-
tions for the exchange of the statements referred to in sub. (8} by the
parties, but onty where both owner and condemnor furnish same, and
- for the holding of prehearing or prefrial conference betwesn parties
for the purpose of simplifying the issues at the commission hearing or
comrt trial

3210 Additiomal items peyable
{11 Doctoration of puTDEm.

. (1) The logisiature deciaves thzr !t la lo me public Interest that persons
displaced by any pubile profeet be falriy compemsated by paymest for the
property acquived and asther Josmes hereimafter deberibed and suftered as the
vesalt of progrues Jdesigned E‘nrthepeneﬂtatthewbl:euawhek and the
legislature further finds snd déclaves thei, notwithstendivg ch, 275, lawa
of 1935, or any other provision of law, payment of tuch relocation sesistanon
amn] emsistance 1n the acquieitien of replacement housiag gre proper costs of
the construction of publie improvesndmts, Ef * ¢ ¢ the public fmprovement
s fanded in whele or in part by a morlipsThie troet, the relocation paymects
&04, assistance coastitute 1. purpwse for widch the fund of t:he trust 13 ACCOunt-
able,

. @ Deflnltlons, In this section aod i 82.251:0 32.2‘2‘:

(&) “Person” meaus:

1. Any lndlﬂaunl, partnership, mrmntion or m!atmn which owns &
businesa concern; or

-
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£, Any owrer, pail pXDer, mnasi o sharecrepper upemtiag a “farma; or

3 An Individusl who Is i head of a Tandly: or )

4. Asn Isdivideal net 2 memiber of o famils.

12 &) “Displsted person™ @eaDs AUF PETson who moves Livtn real progp-
erty or who moves hia personal property from real property, on or sfter
Jaly 1, 170, = a result of the soeguisitloan * * * of gach fesl projery.
In whale or ingrrt * * % . or guiseguent to the lssuance of & jurisdictional
offer muder thls dmpior, Tor pubBe pnrDosts of, o Che remtlt of he aoqul-

gltion for public purposie of othoy real property on whi&n Rl DOrsOn COn-
duoeta & business or frrm aperethon.

(2) (4} “Bosinda” meens any iawfui activity, exets}tin; 2 farm qnntkoa.
condueted primearliv:

1. For the parchase, sile, eas or veniani of pevsonal and vead Mm.
for the manufaciuie, proesing, o tnarketing of nrodeos, eoramoditiens, or any
otier Deraonal property

2. For the srle of services m the pablie;

5 By s noaproefit organizetion: or

4. Balely for the purpces of soh, {3} for asslatfng in the purchoes, mle, re-
sale, menufscture, procosring, or marksting of prodiuvcts, commodithes, personal
pruperty, or services by the srectlom and psiatossics of ab tmtdoor sdven
tising dleplay or displays, whether or not snch dlmplay or dispiayy ate Joeatod
on the premivcs on which any of the abmve seilvitics are conducted,

(e) “Farm operation” means aky activity conducted solely or primrﬂr for
the production of cue or mory agricuitural producty or compaedicies for mle
and bome use, and custoinarily peodueing sach Products or commodities in
smfficlont quantity to be eapskle of contributing mamﬂem to the wemor'l
support.

" {f) "Comparabic dwelllng” mamms ne which, when compared with the
dwelllog belng takern, $a ewharamilly aqual concerning i maje charncteris
tien and fupctlonally equivalent with reapect to: the nrmber of rooms, Kres
of UHving kpace, type of construction, ape, state of repair, type of nel;hbor—_
hood and scosaibility to publie ssrviees and pluces of emiployment. “Cotmpar-
able dwelling” shall meet all of the standard $nlidiag regutrements and other
code requirements of the lpeal governmeriial body end shielt alec be
sale and sanitary s defined by the dspartivent of focs) sffelrs and develop-
ment acd the department of industsy, Isbor and haman relutions, joiaﬂr-

{3) Rolodatlon payments. Any condempor which nroceeds with the
tlon of real and personat property for purposes of eny project for which the
power of condemnation under this chapter may be uereke&. uhln make failr
and ressonsble relocation pryments to-Hspisced persops,- Tiislness oonceris
and farm operatlons under this section. The Tollowiag Steecs shall be compen-
aable In eminent domain m:madirﬂ where shotrn to exist. Payments shall
be mude na follows:

{#} Moving exrpexner; actugl.

13) (&) The copdemns: shall coedensats a dl@heed perenm for hin actusd
and regsomable expenger in moving himeodf, s family, his bugineaq or hle
fsrm operation, including persosal property * % ® ; aetual direct loascw
of tangible personal vroperty as & result of moving or discontinolng a busi-
neas of favy operntion, but not o exeeed Br minsunt ogus! to the reasonshie
expenses that would have been required to relosate such property: and sctual

- reasonsble expenscs in senrching for a replatemenst basiness or farm.

{b} Woving expenser; opfional firad paymonts. -

(b} 1. Any displaced pareon who moves from 3 dwelling and who elects
to mecept the peyments autborized by this puragraph In il of the payments
avthorized by par. (a) may receive & movieg cxpense allowance, deterndaed
© acenrding to a schedule eatablished by the condemnor pot to exeesd » + ¢
smu- and dislocation allewance of * o ¢ @.

2. “Businesses and farm gperations”

2. {lntro)’ Any dleplaced porsom wio moves or dismnrlnnes hils business
or farm operatlon and whe clecks to secent Dayment aptharized under this
paragraph In lieu of the payment svthorised under par. {a), may receive a
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fived payment jo &b amount oguel to The sversge annuael net earnings of
the buginess or farm speratlon, * * 7 preopt that swch payment shall not
be leas than 2,500 ner more Lo smem In the reer of o hositwss, Do PEy-

ment EbEIL be maGe unger [hla subseciitn wrdesw (he comdempor ¢ % v
Iy sstinfied that the husineas:

k. In not shie to bw reloested without 2 sulatuncia)l less cs‘ Ha a:inting
patronzge ;. sod

b, ¥a not part of ¢ eomapercie! erterpriae huving st lesdt ome other em:ab
likhrsent, not belng acquired hy the rondemnor which ix engaged In the same
or gimilar bueiness. For the pnapose of this subsecticn, the terg “averapge
annus! pet sarpinga” woan: onehszif of aky wet carnlogs of the buidness or
farm: aperation, ixfore nmymenr of fedeenl, stete sod local incomue tAXes,
during the = taxabie vegra krmedinbciy procadiog the taxaile year in which
guch Buslmese or farw operatlen moven frof: (9 2exl projerty aoquived for
sach prolect 1 during wweh Rier peried as the condemuor determines to
be Tore egulianie Trr eginilgiing wieh Surnings. “Aversge ammogel net
CATRingE” rhutes ANy OeMPELABLIGD pasd by thy huginess or PATm operatien
te the ownsr, bz spouse o hia depemdeats Anriog wuch Z-voar peridl. To
be oligltts for the peyient su'herfand by this subsoction, the buslness or
farm opevarion gusll maxe iix atsle and federl fncomw tax miuroe svaliable
aml b8 floescis] statemients amd eccounting vesurds available for audit to
determine the payment puthorized by idu gubecetion,

{3} (o) Optional paymient for Lusimesses,  Any displaced person who moves
bl busisess, and olects to acoept fhe payment suthorized In par. {4}, may.
it oiberwise gislifiad yader par. (b} 2, eleet to receive the payment suthoriged
onder par. (b} 2, minus whatever payraent be received undor par. (a), {2 he
discontingox hic business within 2 posre of the date of reeelpt of payment
under par, (a), providoed that he has sulfersd & sabatantial loas of exlating
patronsge. In oo event sbell the toial comblood payment be less than $2,500
nor move than §T6.000. ’

(4] Raplucament howsing.

{&} Omoner-nocupents. In addition to amnt; nt.hlrwile anthorized By this
chapter, the condemunr shall meke o payment, not o exceed $15,000, to the
owper of resl propicty woqoined for & project which property in fmproved
by & dwelling sctoally owned and occopled by the owner for not less than
180 days prior to the Inltiation of negotistions for the mequisition of the prop-
evty. For the purposes of this paragraph, & oonprofit corporation scganized
uader ¢, 181 may, it otherwiesr slgible, he oomeldered a digplaved owner.
Boch payment fncindes cnky the following: -

" 3. The mmiunt, if any, which when sdded to the acyubsitfon payment,
eccusle the ressonable cost of & comperable replacement dwelHng which Iz
ducent, -aafe pid sanbtacy es determined by the department of loes) affairs
end development end the depurtment of indusiry, labor and human relatious
Jolmtly, reasonaily meceseible to poblic services mod placexs of empioyment
an) nvailable on ihe private mazket.

2. All axpeoses incurred by the owner to finance the purchawe of another
property sechetfanclally wimiles to the property tekan provided that: aj at
the Hme of the taking the lapd condemned waso subject (o & bona fide mort-
fRge or was beld under a vemde's interest in a bons Flde lsnd comtract; and
) sock mortgage or land contrast hud been exeenied in good falth not loes then
186 daya pricr o che inltiatlon of tho stiempi to purchase much properiy.
 Boeh expenses shall include resaonable incidetiinl fees, commmlssions, discounts,
warveying costs and title evidence coais neceysary 0 refisgnce the bhaience of
the Jeit et the e of taking i actuslly incurred, and increased Lnierest
cost abave that provided in. the former ff tg. The computation of the
incregmed luterest conts shell bé based wpan aad Wmited ts:

k. A& principel smount of ndehtedness n0f to exceed she uRpaid debe at
the datp of taking.

b, A term not to exceed the remeining toiie of the origina! mortgage or land
onnfriet at the date of toking.

2, An intgrest rate not (0 exceed the prom!l!mz rate charged by morigage
lending insiltutions dolng business In the vicinity.

I
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1. The present worth of the fatuee payments of inereased Intereat computed .
at the prevailing Interrst rade pald on ravinge deponita br comanereial haaks
dolog buwiness In the vieinity.

3. Payoent under this sectlon sball e made orly 0 o dbplsced owner
wh purchases fad covaples 4 Cocent, oafe mnd saaltury replacement dwelling
nol fEtet than ope yoar afwr fhe dete on whick he moves from the dwelling
aciulred for the project, ar the date o which he roceives paymen: from the
eondennor, whicherer fs Jaler.

(by Temuntt und oeriain others. In adiition to gnrouniin otherwise guthorized
by this chapter, the coudemncr she!l make s payment to any Indlyidue)
or femily displaced from any dwelling not eligibie o recelve & paFment
uwuder par. (81 which dwcilipg way acturlly end lewhally ceeupled by auch
individuel or fandts for not less than 20 days prior te the initietion of the
sitesppt T4 parchax suth propesy . Fur purposes of ibis paregraph, & non-
profit esrporstion srgenized under ob 331 mag, i€ otherwise eligible be 2on-
stdgred a displaced tetant  Soed peyent ghali be oither:

L The gmount whith b neossssry to enable such person to looase or reat
for o period not to oxeend 4 years & decent, safc and sanitary dwelling meet-
tng warderds cetabilabied by the department of jocal atfaive and Sevelop-
nent and the depactmest of Induwiey, labor and human eletionu, jointly,
el edequate to sccommodate sueh individunl or femily In aren not penerslly
lens desizadble IR regard to public wiikitles, pabie wnd commercinl facilities and
mlaces of empioymoont, but oot to exeead $4,060; or’

Z. The amount peovasary to enable such person to make a dowopayment,
including incidenta! expenses described In par.'(a) 2, on the purchase of &
decent, safe and sapitery dwelling meeting standarde established hy the
departmont of local affaire and developasent and the department of industry,
bor and human relations, joimtly, and sdeguate ioc accommodate such in-
dividual or family 1n mreas not geserally less deslrable In regard to pubdlic
utilitles, public and commercisl facilittes and plates of employment, but oot
to exeeed $4.000, but If the amount exeeeds $2,000, the person mumt eguaily
match the exscos over 32,000 ba making the downpayment.

e} Ezpenser incidenial to tromafer of property. In sddition to amounis
otherwise authorized by this chapter, the condemnor shall relmborse the owser
of reel proparty cequired for 3 profect for all ressorable and DECeSSATY o%-
pensea ncurred for:

I. Reconrding fees, transfer taxas and similur expensee Incidestal to con-
vieying euch property.

2. Penmlty costs for prepayment of any mortgage entered into In good
fiith encumbering such real property ! the mortgage is recorded or bas been
filed for recording se provided by law prior to the date apecified in par. {a) 2.

8. The pro reta portion of real property taxes pald which are zllocahle
to a period subseguent 1o the date of vestlng of title in the condemoor or
the effeetive date of posseesion of such real property by the cotidemnor,
whichever 18 cartter.

4. The cost of realigning personai property on the seme site In partinl
takings or where reslignment ks required by rearon of olimination or reatTie
Hon of extuting used rights of noces, . .

5. Expenses incurred for plans and specifications specifically deaigned for
the property taken and which sre of no vaioe csewhere beeause of the
takling.

i, gl-h:asuuah!n aet rental losser where a) the losses sre directly ativibntable
to the publie huprovoment project and b) suck Josscs are shown fo exesed the
normal rental or vacaney experience for simiar pwoperties in the sres,

t. Cost of feoclug reasenably Gecessary putsuast to s 32.000) (xb shall,
when incocrred, be payabie in the manner deseribed In s, b 20,

@) No paguenis reeeivend under this scction shail be considered as Inpome
for the purposes of cli. 715 nor shell such payments be considered an Ineomc
or regources to sny recipicnt of public asslstance rnd such payment sbell not
be deducted from the amount of aid to which the peciplent would otherwlse
he entitied under any welfare Yaw,

{3} Eminani demaln. Nothing in ss. 3219 or 32.25 to 3227 shall be con-
strued as creating 1o suy condemnatich procecdings brought undet the power
of eminext domaln, any element of damages,

-5- . v



3220 Procedare for eoilection of itemized ttems ol“caupmtt!m '

Clalms for damages itemized in = 8217 shall be fHed vith the » * &
_ highwsy commlission oxr other public body, hoard, commissloa or utility, which
-~ is emrrying on the praject through which condemnes’s or claimant's claiwa
nrfae. " AN auch clalme must bo filed after the damages upon which they are
haged have Tully materiplined but Ln no event later than 2 years after the cob-
demapor takes phyaical pomession of the entire propetiy acquired, If such Jaim
i not' slowed withiz 90 days after the filing thereot, the claimant ahall have a
right of sctfon aguingt the condemnoy, or In ae no copdemnpation is Involved
agalnet the highway commisaion or public body, board, commiseion or utiity,
which is earryiug oo the prolect through which the clalm arizce.  Sueh actlon
enall Le commenred It A covrt of reeayd in the sounty wherein the damages
sovutred. Th causes of actlon, involving any state comminsien, bowrd or other
ngehey, fielnding enantios, (he auva rocovered by the clafmant shall be paid out
of auy funds appropriated to wuch condemning agoncy. Aoy jedpocnt il
ne appeaiabie by cither party knd any amoont recovered by fhe body sguinst
which the clalm was fited, ariving fzom costs, counterciaims, punitive dnmages
or ctherwise mxy be used as 40 offset to any wmonnt owed by it to the clalm-
ant, or may be coliectsd In the same manner and for ae any other judpment.
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EMINENT DOMAIN~COMPENSATION FOR 10S8T RENTS—Lu-
ber ¥, Milwaukee County, 47 Wis. 2d 271, 177 N.W.2d 380 (1870).
When private property is taken by the govermment for public use,
compersition is required by both the federal and state constitu-
tions? Distinctions have been drawn, however, ai to the type of
compensation recoverable by the preperty owner. 'The usuzl meas-
ure of compensation to be awarded the owmer is the price which
would have been agreed upon at a voluntary sale batween an owner
willing to sell and a purchaser willing to buy; in other words, the
test is the “fair market value” of the land.? However, consequential

_ Tosses that resuit from a taking for public use have not been held,
absent statutory authority, to be compensable under the fifth
amendment provision of the United States Constitation? The
“just compensation” clause of the Wisconsin'Constitution similarly
has not been construed as requiring payment for all injuries im-
posed upon persons OF property by acts of government.t But in
Wisconsin, statutory enactments have provided for additional com-
pensation for condemnees where vertain “consequential” losses have
been suffered.’ .

In Luber, the Wisconsin Supreme(:ourtwasfacedwiththeprob-
lem of to what extent lost rents.:uﬂeredeonsequenﬁal to a conb-
demnation proceeding, were compensable. The Milwaukee County
Expressway Commission condemned a building which had been
jeased for business purposes by the Lubers. Two-thirds of the build-
mgwnmpieduptmﬁlthe'actualhﬂngbythemmmm
One-third of the building hed been leased to a liquor wholesaler
gince 1944, When this firm'’s lease expired in 1964, it tailed to re-
new after learning that acquisition of the property by the Commis-
gion was imminent.! Plaintiffs proved that the reason the whole-
sater did not renew its lease was because it had to have a long-term
lease of property to retain its liquor licenses with the United States
Government, the State of Wisconsin, and the City of Milwaukee.
After the premises were vacated on July 1, 1964, the Lubers found it
impossible to rent the property because of the expected taking, and
the property remained vacant umtil it was actually acquired by the
Expressway Commission on February 28, 1967. Had there been no
condemnation, it was undisputed that the wholesaler would have
renewed its Jease for a three to five year period at a monthly rent of
$350. Since the Lubers would have received rentals totaling $11,200
(32 x $350) if there had been no conderanation, they declined the
Conimissfon’s offer of $2,100 as rental loss. '

1. U.S. Const. amend. V; Wik, Conar, art. 1, § 13.

2. Ses Roberts v. New York, 285 U.S, 264 (1685). o
3 U8 v Gemernl Mt . ate Highwa
. ay . v Bt way Comm., :
185, 168, 170 N.W.2d 749, 751 (1909). i 4 Wis. 24
S e e at s e v. M
. or Appellent at 3, . Milwaukes County, ’
177 N.W.2d 880 (1970). ¥ HIwaEee tr, 41 Ve 24 301,

L]
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The Lubers commenced suit for the $11,200 rental loss.” The de-

tendants, Milwaukee County and the Milwaukee County Express-

way Commission, moved for summary judgment on the ground that
they were not liable for lost rentals during the pending eminent do-
main proceeding, except that which had aiready been tendered pur-
suant to section 32.19(4).* The Lubers filed a counter affadavit to

* defendant’s motion for summary judgment and asked  that sum-

mary judgment be entered in their favor in the amount of $11,200,
on the basis that the statutory limitation on their right to recover
lost rents only in the year preceeding tsking was not consistent
with constitutions] requirements of “just compensation.”® The
trial court found thai while the statute was not unconstifutionsl, it
had been improperly applied o the plaintiffs. It awarded plaintitls
$4,200 for lost rents in the year preceeding taking as well as interest
iitzrtimpeﬁodduring the pendency of the eminent domain proceed-

g_ .

Reversing on appeal, the Wisconsin Supreme Court héld that the
plaintitf’s interest in rental losses was significant enough to require
recovery under the “just compensation” clause of article 1, section
18, of the Wisconsin Constitution. Sectionf 32.19(4) was therefore
declared unconstitutional insofar ag it Hmited such compensation.t
The court awarded the plaintitfs $11,200 but denied interest becatwe
the rental loss suffered was not lquidated at the time of the *tak-
ing. - : ‘L

- 1. Dmcussion :

In finding that lost rentals constituted » “taking” under the Wis-
consin Constitution, the court departed from precedent and signifi-
cantly altered the rule in Wisconsin as to what types of “consequen-
tial”" damages are cotapensable aa & result of an eminent domain

Since by definition all demages resulting from a taking of land
for the public use are “consequentisl,” for analytical purposes dam-
ages have been broken down into three groups. The first group has
been classitied as "consequential” losses (despite the difficulty with
the word) and cover those damages which are suffered where no
property is taken but thie land has nonethsless been reduced in
value because of 2 public taking in an adjacent area’® “Severance”
damages describe the second group of loases and include those
injuries suffered when only part of the fee iz taken.'* The third

S

7. Suit was commenced pursusnt to Wie. STat. 22.20 ( 1*7 .
B. Wis. Star. § 32.19{4) (1967) read in part: g ) ; _
The following items shall be compenssble in eminent domaln
proceedings whers shown to exist: '

(4)Nier Renrar Losa. Net rental losses resulting from vacencles
du.rinﬁtha wprmeduﬁ theumnﬂofthcpmpen,pruﬂd T
1) sue lou’ 1z Jimited to the amount that exceads th: nvenudmm

rmtallmunuae;!‘ mnﬂggmﬁ’ﬁ‘méymotmg
Was caused by the proposed publie land scquisition.

0. Wis. Conar. axt. I, § 13: “The property of no person shall be taken
for publie use without just compensation thersfor.” .
mio.“;.’uel;n v. Milwaukes County, 47 Wis. 24 271, 283, 177 N.W.2d 380,

11 Id. at 284, 177 N.W.2d at 367. '
12, 4 Nrcmota, Exaywxwt Dostam, § 14.1117, at 478-81 (3rd ed. 1862).
13, Id. } 1432, at 507.

-
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Nz 1) ., Norm " 061

mula was used 1o ailow recovery for damages resulting frotz the in-
mmmbyhighwaymmmmdm

A second approach taken by the judiclary in awarding compen-
sation for nonphysical losses as a result of an eminent domain pro-
ceeding is to interpret the scope of the constitutional
include such demages. In Luber, the court noted that such an ap-
pronchwntakenbythel‘ioﬂduwcm“ In Jackson~
vﬂleEzpreuwayAuthontyv Herry G. DuPree Co.* the Florida

court specifically granted moving expenses which wers necessl.
tated by a partial taking of coramercial property. 'Ihonch:mg-

5

_nizing that such a decision west counter to the great weight of au-

thority, the court felt that the “theory and spirit” of the comstitn-

.tional guarsntee required that a practical effort be made to make
‘the owner whole and that fsir market value

was

ausist the court in determining what is full or just compensation. ™
It should be noted that the two approaches deacribed in Luber
have been used only when courts dealt with a situation in which
severance damages were incurred; that is, a situation wheve there
wuonlyaparﬂdhklncofthnhnd. The Luber court sdopted the
second approach-constitutional interpretation—even though the
mmvohdadmﬂmwhﬂemuﬂlthwum»dm

E

been held noncompensable under a eonsﬁtntlonn.‘t provldnn
Wisconsin’s, 3+
Demalottheseiypesofhmhnunullypmeudedm
grounds. The first fs that although these interests in fact
volve property interests, they are not pmpu'tyrish
government. The argument ig that, since the scope of teking

E
1gvd

mmmmmmmmmtm
only the use of the property, the right to compensation is only &
right, not a personal one’ This was rejected in
Luber when the court stated that the test in determining damages
was not what the government had guined, but what the owner had
lost.
was spiit in two by the Interstate highway. The court smid any inconveni-
ence occasioned by the construction could be taken into stcount fn deter-
mining the value of the propetty niter the taking.
21, 47 Wis. 2d at 282, 1TT NW.2d 2t 335, .
22, 103 .8.2d 280 (Fla. 1858).
23 Id. at 291, 292 "
45 (10630, Sheciey v. Chlppewa Gounty. S11 Wia. 41, 208 5. 266 (10401,
: . A H
mgth.Crouch,VaMum Eminent Domain, 1989
Wis. L. Ruv. 604,
25. Comment, supra note 14, at 67,

26. 47 Win. 2d at 278, 17T N.W.2d ut 384,
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The second ground used to deny incidental losses is that such
damages are too speculative.’” This basis, though not radsed in the
Luber case, baz been attacked as illogical, Not only are such dam-
ages capable of being sscertalned in tort and contraet, but courts
have aiso bean able to succesafully measure them in condemmation
actions in Canade and Great Britain% As a practical matter, it
would seerr that the speculutive argumani is ot a sound one,

It is apparant thet the Luber court’s aliowance of incidentsl dam-
age, although relying un an appreach developed to dsal with sever-
ance type iosses, was based on solid policy considerations. Since it
represents a departure from precedent, the decision will have a sig-
nifteant impact on the way Wisconsla courts will view inctdental
loeses in the futore. .

E. Murelmplicnﬁom MwingE:pmca, Good Will, and
- Lost Profits - :

Narrowly construed, the Luber case stands for the prineiple that
& property owner is entitled to compensation for lost remts in-
curred during the pendency of a condemnation proceeding. Bat be-
. eause of the way the court approached the problem and the conclu-
sions that it reached, the decision will most Hkely have profound
influence on whether other incidantal losses sustained as a result of

1. MOVING XXrEMSES

Generslly, & property owner is not entiiled to compensation for
- personial property not attached to the real estate as a permanent
fixture, and the owner must pay for removal expenses® The
principal reason the courts give for such a rule is that the govern.
mm'mwmuh%mhwm" The Wisconsin
Supreme Court, by ‘of dictum, approved this stance on t)

mm-mo.xmﬁ{= ‘ the

However, Luber tlashes head on with the baric policy behind de-
nial of such damage. It was stated that the proper standard for the
measurement of damages is “what the owner has lost, not what the
condemnor has geined. . . ."#* This reasoning entirely undercuts
thetﬂigmdmﬂmﬂeglvmfwnotdhwingmery!ormom
expenses. Secondly, the court expressed approval of the Florida da-

ﬂ' , .
28, Comment, swpra note 14, st 72 . .
;. 1%?mmm‘m_nmm,sm.um {3 od

38, Crguch, supra note 24, at 817,
81, 208 Wi 408, 243 N.W. 781 {1883).
N 24 ot 370, 177 N.W.2d st 354,

w5



T T

Nomoss 2} | . Nores 608
claion®® which allowed recovery for moving costs® In fact, the
Florida case was, to & grest degree, the persussive force that led to
the Luber dechion. Tinally, the Luber court noted. that the Wis-
congin Legistature has recenily smended section 32.19% to include
certain relocation assistance. Statutory ensctments which give re-

led the court o hold the statute® in Luber to be an unconstitu.
tional Hmitation on the recovery of lost rents, would reguire a simi.
lar interpretation of witonstitutionality where damages for moving
expenses are precluded by statote. :

2. CODD WILL

Another incidental loss which & businessmen suffers as a result
of condemnetion is what has been characterized as “good will”
The relocation of a business as a result of condemnation proceedings
often resmlts in the loes of business or professional patronage® A
por&mo!thmhmmmmdmde;ﬂtmuhtnlue:br-
muls since property is evaiuated to its “best availabe use.”™™ This
does not, however, compensate the owner for all the good will that
he has lost. One federa! court of appeals has described this type of
njury in the following manner: g .
A

gate ueofthem_pmpartymplwedinit

Ine : more than the recognition that,
used in an ewtablished business that has won favor of its
cmwmemthe’unﬂ:lumwbeupechdmmmﬂm!u-'_
ture as they have In the past. The owner’s privilege of so
using them, and his privilege of continuing to deal with
customers attracted by the established

g, are
erty of value, This latter privilege is known as good will.

This definition measures good will in terms of an excess of value
over and above the rarket value of the tangible property.® Gen-
muy,thistype-_ofgoodwﬂllmhaabeenheidnmmmbhm
the same reason that courts have denisd recovery in the
moving expenses; thet is, the damage does not in any way
the government’! An additional srgument used to support
noncompensability of these injurfes is that such loss is too specula-
tive to be accurately remedied.'* The first argument, as has al-

33, Jacksonville Exp. Auth. v. Henry G. DuPree Co., 108 So, 3d 28% (Fla.
1958). : , ‘ ,
34, £7 Wis. 5¢ at 282, 177 N.W.2d at 385. ] ‘
35, Ch. 405, § 3, (19601 Wis, Laws 1386, repeciing and recreating W
Srar, § 32.18. -

38, Wis. Swar. § 32.1004) (1087), ?
87, See 1 Orea, Varuaron Unvsa Exrwzwr Domarv, § 75, at 335 (24
od, 19533). : . :

38, See Comment, supro note 14, at 74

30. Haberle Crystal Springs Brewing Co. v. Clarke, 30 F.24 218, 221-22
(2d Cir. 1928), rer’d on other grounds, 280 U.S. 384 (1530).

40, See Alol & Goldberg, A Reexamingtion of Value, Good will, and
Mm;muinfmﬁmtnomﬁn, 53 Conwmi L. Rev. 604, 828 (1868).

Id ot 838

AH

., . 4% Ali& Goldberg, supre note 40, at €22,

G
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ready been noted, {s squarely faced and rejected in the Luber deci-
gion." The second argument, that these injuries are too spactiintive,
has been severely attacked by students of the problem. Canada

. CoNCLUSION .

!mmthamaluetmmtthneounhuslmmddmmm

. onlylostrents'butalsoming d
proﬁuﬂwuldbemmpemahlemtheubqnﬂm-h. The court
is no longer willing to force individuals to absorb. incidental losses
where land is taken for the public use. - '

£, UTWis M et 279, ITI HW.2 ot 3M, . :
#4 & Necaors, Eumsrr Doseanw, § 1531, at 434 {3rd od. 19632).
&5. See Comnaent, spro note 314, st 73 “ , -
4. Id =t 75 . _ .

#7. ¢ N3cwota, Eaanwesar a, § 19.21{2], ot 448 (30d od. 1O62).
4. See Commaent, supre note 14 2t 80 o ‘
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EXHIBIT XV

SUMMARY COF RELOCATION PAYMENTS UNDER CALIFORNIA

RELOCATION ASSISTANCE STATUTE

{References to sections in Exhibit I)

FPemilies and Individuals

Payment for moving and related expenses. The displaced person may

elect to receive either:
(1) Payment for actual reascnable moving expenses [§ 7262(a){1)]; or
(2) A fixed moving expense allowance not to exceed $300 and, in addi-
tion, a dislocation allowance of $200 [§ 7262(b)].

Payment to assist in obtaining a replacement housing unit. This may be

either the payment described in (1) or (2) below:
(1) A payment to displaced hameowners, not to exceed $15,000, and cover=
ing the following:

(a) The difference, if any, between the acquisition paymenis made
by the condemnor and the reasonable cost of a comparable suitable re-
placement housing unit [§ 7263(b}(1)];

. (b) An amount to compensate the displaced homeowner for the present
worth of any loss of favorable financing [§ 7263(b){2)}]; and |

(c) An amount to compensate the displaced homecwner for reasonable
closing costs incident to the purchase of a replacement housing unit, but
not including prepaid expenses [§ 7263({b}(3)].

(2) A payment to displaced tenants and certain others, which may not
exceed $4,000, which mey be either:

(a) A payment to assist the displaced person in the rental of a
replacement housing unit for a period not to exceed four years [§ 7264(b)];

or



{b} A payment to assist the displaced perscn in making a down-
peyment toward the purchase of a suitable comparable housing unit ex-
cept that, if such amount exceeds $2,000, such displaced perscn must
equally metch any smount in excess of $2,000 in making the downpayment
[§ 7264(%), (c)].

Business Concerns

Displaced business concerns may be eligible for either:

(1) Payments to cover the following:

(a) Actual reasonsble moving expenses [§ 7262(a)(1)];

(b) Actual direct losses of tangible personal properiy as a result
of moving or discontinuing a business or farm operation, but not to ex-
ceed an amount equal to the reasonable expenses that would have. been re-
gquired to relocate such property [§ 7262(a)(2)]; and

{e) Actuel reascnable expenses in searching for a replacement busi-
ness or farm [§ 726é(a){3)].

OR

(2) A fixed payment equal to the business concern's average annual net

earnings, but not less than $2,500 nor more than $10,000, if it is deter-
mined that the business carnnot be relocated without a substantial loss of
patronage and is not a part of a commercial enterprise having at least one
other esteblishment not being acquired which is engeged in the same or simi-

lar business [§ 7262(c)].

Property Owners Adjacent to Airports

A public entity shell make a payment (not to exceed $15,000)} to prop-
erty owners whose land is immediately contiguous to land acquired for air-

port purposes. The payment is authorized only where the decline in fair

-2



market value of the affected property is reasonsbly relasted to objective

physical change in the use of acquired property [§ 7265].

Relocation Advisory Assistance

Substaential sdvisory assistance is made available to individuals and

businesses. See Section 7261.
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1. Ihe Scope of the Study
Incidental losses ip eminent domain usually encom-

psss the following major items: moving expenses, loss of
goodwill, expenses’ and lost profits resulting fros the
iuterruption gausad-t:hi condenuee as the result ef condesn~
ration, and lost mim-s'pt&itl that will xesult to the
condesnee in the future. (Among the "minor” incidental
costs condemnees often bear ave the costs of purchasing
and iostalling pew fixturss in the new locatics and costs
incident to changn- in business lut:l:mq. tthghon_t
service, advertising and signs). '

It should be underscored that incidental losses as
describad in this study concern only those -loun suffered
by & condemues when there is initially an ackoowledged
taking of a property interest, This -ltudy does not directly
consider other types of damages which are germepe to ivci-

~  dental losses but which -dcoq:ua' much broader snd even
more controversial as well as more difficult questioos.
Specifically, the question of the police power v. the power
of eminent domain, the quastions as to indemnification for
loss to market value resulting from impsirment of uuﬁu, s B
m-.f.nutim of velus due to.nolse, smoke, fues, stc. and other
consequential damage suffered by individuals, which the

courts often label dsmcum absque injuris, are perplexing

1.



quastions thai need separate aud special attention, It is
recognized that these larger problems dovetaii with the
p:oblém of incidsntal. iosua. But, believing that the two
can be separated at this time, it is hoped that the broader:
problems of consaquentiel damages as distinguished from-
incidental lossez con be tackled at some subseciu;nt' time,

A priér atudy has'exi:enﬂively revieved the legal -
status and argenents iovolved with moving costs. This study
will attempt to review priocipally the questicos of loss of
goodwill, intexruption expenses and ;Saua, and loss of pro--
fits. Many of the legal theories that are propoundsd to
support the rejaction of compenaat:ioﬁ for moving @ta are
equally  applicabla in denylng compensation for good will,
intexrruption léseae, and loet préf:l.ta. In faet, couxts
gensrally group theess items together and usually label them
"nonconpensable business logses”,

A, 4n Analysis of the Arguments Denying Cowmpensation.

The courts begln from the promise that in emipent
dozain, the mecrket value system provides for two separate
daterminationa: A toking must be found; existence of a
taking is geuged by the gainm inuring to the condemcor, Once
the fact of =z taltlzg has been astablisheda the measure of
coupénuti’.oa is detzrmined eccordiog tc prevalling market
priu,]' As ¢ vooult of this promlse ineidental lcases do
not sount to @ "taldog', (The condemror-has not literally

2.



taken over any of these intangible losses}. Tha‘sacumd
major argument used to close the door on ccrpensation for
these losses 1sg that tﬁey are speculafiva.z Before exam-
'ininé the individual losses involved in this matter, it is
well to examine, at least broadly, the merit of these two
arguments. ‘ |
The firet argument that stands as a barrier against

remuneration to the condempee for thése incidental losses
is, as stated, that there has been technically nmo “taking"
of any “property interest'., In California, as in almost all
other jurisdictions, courts reason tﬁat governmental author-
ities need only pay for that which they “take" and that
taking involves a "tangible iutqruat”.a Since the govern-
ment, when condenning‘préperty, ﬁaldom.takas over aoything
but the realty, it need only pay for what it has gained
rather thao for what the condemnee has lost, Indeed, the -
Supreme Court, 1o & case wherein the condemnee's canning
business was destroyed due to the inability tc re-setablish
alﬁcuhera, succinctly summed up this argument:4' |

"There {2 no finding as a fact that the Govern-
ment took over the business or that what £t did was
intended as a takibg, 1If the business was destroyed,
the destruction was an unintended incident of the

taking of land. There can be no rscovery under the
Tucker Act as the intestion to take i1s lacking.'

This prbpositiun was rainforcad in Uiited States ex rel TVA v,
Puwalson, vhere the Court held ‘that “the sovereign must

pay only for what 1t'takes, not for opporfhntties which the

3.



owner may -lose.” In Califorria the leading csse coneurving

on these views is Qakland v, Pacific Coest Jumber and MLl

6 p
Co. This argument bes been Further buttressed ‘and given

constitutionel foundation by the assertion that the right -to
just compensation is & property right and not personal; ’in
effect the distinction results in the scope of tsi;ing'being
restricted to the property iﬁvolvedn The classic statement
of this in rem--in personam dichotomy was advanced by the

Supreme ' Court in Monongeshela Nav,: Co. v, -United ,.Stamm:'?
_ "And this just compenmsation, it will be noticed,
is for the g:ogerg and not the owmer, Evaqr:m:her
clause in ¢t 1 fth Amendment is:personal., 'No
person shall be held to answer for a capital, .ox
‘otherwise infawous crime,’ etc. :Instead of contine
uing that form of statement, and saying that:mo

rson shall be deprived of his property without
ust compensation, therpevsonal element is left

- ‘out, and the 'fust compensation’ is to:be a full
'equlvslent of the property teken," :

That the Mooogahela position continues toibe the come
‘wanding one in the courts cannot be denied. It has on occasion,

evén before its ac¢tual: pronouncement, bsen denocunced and
some courts even today either ignore: it or try to distinguish
‘1t.8 While some recent decisions, as will be.shown 1ater,'-
have gone beyond such a restrictive definition of Yproparty"
end limited concaﬁt of "teking", these naxrbuiy:défingd
terms remain a sigpificnnt'obstania to the payment:to-con~
demnees of the losses iovolved herain.

The second major ergumnt for demying recovery ie
that these losses are speculetiva. Rlpeaﬁﬁdly, particulariy

4.



i®» recent years, the courcs have asserted that éanpeusatiou
for losses which the market standard excludes will result in
unfouhded and exaggnr#teq awarda.g Basipg cheir veasoniog
" on the belief that thesa losses are too difficult, remote
and uncertain to measure accurately, they hold that apy effort
to allow cumpensatiah for them would undermine tha,éntirn
objectivity that is claimed to exist in the market value
formala. ‘ - ' .
1t may be argued that éuch losgses are not a&s specu~
lative as the courts have asserted. Rbgetheisss, there can be
no doubt that economists and accountang; differ widely with the
measurement of good will.la In compensating a condemmee for
logses due to the interruption in his business or for lost
profits in the futu:e'would raise‘difficultias of evaluation
as well as ipeure the condemnge for expected earnings. As the
courts have ctated io the past: _ |
"rhe busisess wmight chance to be exceedingly
profitable, at the time of taking, so that an in-
E::rggtion of 1t from an ipterference with the full

the real estate might cause a logss far
graater than thg Eiasonab;e rental price of the

‘p!ﬂpertya ¢ o o

""‘hat the plaintiff had made profits in his
business ir the past was no indication that he
would continue to make them in the future. . M 12

. | Still ic ali there is no dgnying theat in‘other,fial&t
of the law, e. g., comiracts tort, and taxation, courts have
resclved almost identical problama'uhich have arisen io
private suits. Cases exist in cdﬁtract law where the plain~

T
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t1ff has been awarded lost profits zven though the busine#p
in which he was engaged had actually yet to begin;ls and -
often either lessees orflessors are awarded damages based |
upon estimated profiﬁa;lﬁ future profits, it is clear, are
often the basis of 'a recovery. In tort law the sate is
equally truepls And ip the field of taxationm thefe ares puUmer-
able cases wherein the courts have ascertained the valus of
good will.lﬁ '

‘Purthermore, even in the field of condemmation
English and Canadian courts have awarﬁ%d for lost profits,
losses due to {nterruption of the buainass, and for good
wi;l and there hardly has been any aéntion in these Eeported
cases or other authorities of any undue difficulty involved

17 Even in this dountry, at the turm

in these determinations.
of the century, various Eastern states awarded condemnees
compahsatiom for these incidental losses in specisl types -
of takings., (see Moving Cost Study) Moreover, a number of
states in this country aliaw for these incidental losses in
cases involving partial takings.la ' .
‘Thus confronted by the dual obstacles of a restricted
definition of “property" and the assexiion that such losses
are t"a*:[natzv.z.lat:bma“,. condemnees have generally been denied
| compénsation for;incidental losses.lg It so acting, the
courts have ignoved their own dictates that the property
owger should be itdemnified in condemmation so that after the
taking he should be no worse off than before.’l While there

6,



| are strong argumente to adhére to the positiod that s limdted
definition of “taking’ and “property® should be utilised in
emipent domain end that allowsnce for such logses will result
, Uy .

in "gwollen verdicts™, this positiop perhaps overlooks
the concept of just compensation., As the English court
statad io thls matter:zz |

: What 2 payer has to pay by wey of compensa~

tion 12 ., . « & sum 80 &8 to put, so far as money

can do i¢, the owner in the same gosition as 1f

his land fad not been teken from him; and this

s o » 18 cxactly the sams mezsure o3 the measure

of darages epplied to the case . - mab 1iable to pay

compencation for breach of contyxect, or, for that

metter (vhere thers is no question of punitive

dsmages) in tort."

B. Good W1l

Of the incidental losses resulting from condemnation,
good will is perbsps the most frequently recurring and ove
of the most weratlouvo. Onz form of good will, that waich
inheres in the reel estate itself, is normally compensable
since it 1§ included as part of the market velue formula --
property is evalusted according to ite "highest and best use’.
A gecond category of good will, ome enjoyed by most small
businessmen, is more persoral. It inheres in the busineas
aside from the physical property and grows from the person-
ality and the ability of the proprietor, the rveputation of
the business and the customers' habit cf dealing with a firm
dus to its tradlitlion end familiarity.23 For this type of

good will, oftes greatly damaged when 'the owner must move
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from the neighborhood to some other locals, often a consid-
erable distance away ag the result of modern takings, American
courts seldom grant ktndlevan more r;raiy admit grl;ting)
compensation,

In rejecting claims for lose of good will, the courts
generally resort to cne of the two standard avguments: That
no 'property" wae teken or that the loss is speculative. At
times, they also coptend that the good will losses axe ds
winimls., But diemisaing such'a loss as one court has, by
stating "a good plumber should be able to continus his busi=
ness in almost any locatioon an& dc. as well as he fo:i-rly
did 1o a neighborhood where in meny homes there was a lack
of adequate plumbing facilitton,"zh expressaes business natvnci'
especlially since courts denying good will componsatiqu have
recognized that the businesses were irreparably dest:nyudA
by condemnetionm, |

At times courts have awarded for good will by
stretching the strictures of the market value formula by

eonuidafins goed will a factor to‘ba included within that

~ formala. For example, in Housing &uthnritg Ve Lu:tig,zs

1952 Conmecticut case, the court thers was confront-d with
the fact thet the proparty was valued et $6,500.00. Oo the
property was an establiched poultry slaughféring business
wvhich was valved ot 310,000, The court there agserted that
the “highest cconcmic use" made this pa&ticular property more
valusble and swarded the condemnee $16,500.00., Whils this

8.



casse has been attacked by other courts and mthoﬁims,ﬁ k3 |
fs tllustrative of the ways in which good will and akin |
losses are at tinmes c:m;penaamd for though technically suck
factors should pot rightfully be included withia the matket
value formula. ' ’

The tendency to expand the bozdexrs of maéket value
hee been highlighted by the United States Supreme Court in
Kimball Laundry Co. v, United States;n In that case tha
tnktngbythecmdmorwas'atempo:mone and the property
wes to be returved to the cundamu-—hsm withig a aptciﬁcd
tinpdortotbetimwhan the hme 8 term would have
umde.- This taking effectively damaged the hm"!
taginess trade routas, an elmng'. of grod will, The ccurt
sought to distiaguish such situations from a taking of the
entire fee where good will is held poncompensable; the
argument in the former, uniike the latter, event is that -
the condemnee remains saddled with the property temporarily
assuned by the gwe:mnt.‘ Accordingly, his future bua!.néu
conduct is rendered uncertain, and he degerﬁes special con-
sideration, or as Justice Frankfurter stated "it is a dif-
farence 1n degree wide enough to requi::u a dd.ffamce in
nault" 28

It 1s di.fﬁmu;. however, to recéueile the Court's
holding in Kimbgll with the different result in a permavest
taking situation. 4s Justice Douglas stated in tﬂ.smt.zg

9.



“"There would be & complate destruction of the
trade routes if the taking of the plant were per-~:
manect and a depreciation of them (I assume) E%E&n

it CEoRaiat o aoe e 5 ryetery.. oen the”
feademe LTl ottty ok et
literacure conceals the answer.Y
Whatever the veasoning of Kimball; hawevqr; that
case indicatize tha Supfems Court's willingness (and that of
other courts as well) to dieaard the notion that "takiung"
1o condemvation wmust be equatéd,tc “"taking over", and rejects
the concept that such items as good will are not "property
tights" within the scope of just compensation, The courts
therefore ave, apparently, relying mainly upon the proposition
that incldental losses, including good will, are too speeuls
ative to be the basié of cuapénsntion. As indicated before
such losges are admittedly difflcult to ascertain and often
iovolve coneidarable gue#s woik aad speculation. Nnnethaicss;
the gsame problema have been dealt with by courts ivn other
fields of law and the resulte theze have not been met by
this speculative argunment. |
Indeed, so cffective has the ppeculative argument
been intertwined with compensetion for good will and other
incidental iceges, that courts eré #rane tc deny compausa-
tion for these losces and label them spaculative when, in
the fact §1tuaticﬁs involved, the value of geod will ie
scarcely speculative, For exanple, in 2 1959 Alsbama ease,

City of Dothan v. w1ik35133 the court denied the lessee-

10.



condemnee remuneration for amountsbe paid for the good will
factor to the prior lessee, This smount was cleax, certsain,
definite and certainlyt not speculatﬁe, The cm‘;ﬂ:, howaver,
lgbelled good will as being speculative and held that this
evidence was inadmissible as to the question of compensation..
The courte in other cases iovolvivg other incidental losses
that could hardly be labelled speculative have acted in a
‘similarly summary maaner .~ ; - -

A Tecent case by the Georgla Supreme Couxt. 32 dig~
cavded both the strictures of the market value formgla snd
the legerdemain of "expanding the market value formuala;
1t forthrightly allowed, despite the opposing argument
"ipeculati.ve", for loss of a good will item although it ad-
mittingly was not au element of mariket value. Ignoring tﬁe
legal barrier created by case 133, the courr found the
market value standard inapplicable wherever it failed to
1ndemnify the condemnee for all his losses, including io-
cidan;ala. The assertion is summarized in the approved
charge to the jury: | | .

Constitueional provision o5 %“;"i‘iﬁ?‘:ad“iﬁ sate

compensation does not necessarily restrict €

lessee's recovery to market value, The legsee is

entitled to just and adequate compensatioo ior his
groparty; kat i, the value of the :gerl:y to

im, not its value to the Housing ority. The
measure of damages for property takem by the right
of eminent domain, being compensatory ip its nature,
is the loss sustained by the owper, taking into con-
sideration 2ll relevant factore ., . ."

11‘.



The redent tendency, as can be seen boﬁh-hera'anﬁ io subse~

quent pages, is to compepnsate the condemnee for these factors,

facﬁors over and above the market véiue formula, -
C. Losses due From Busineas.tnteggggtiéna.

Germana to and at times 1ndist1nguiahab1e frou
lost profits resulting from condemmation are the huainess
losses that are incurved by the condemmee as a result of the
interruption to the business brought about by the takinso33
All the arguments advancedvasaiuqt granting awards for inci-~
dentals, as outlined asbove in this study and in the moving

cost study, are utilized by the courts in denying compevsation

for these damasns,S# even though such denials msy seriously,
and often permsvently, injure the economic positien of the
enterprise concerned, |

Business intarruptiona, which are seldom avoidsble,
are often of considersble duration; some businesses, both |
large and small, can rarely re-establish as going concerns
withipn a matter of days, or even weeks. And the effaet of
interruptions, especially in ret&il trade whare annual pro=-
fits are largely dapendent on volume, may be sufficient to
aexadicate the ecarnings of an entire year. True, a condanﬁua
nay Eﬁaw of the impending’taking moﬁthu in advance and pre-
vent the interruption and itse concumitant 1oss, but such
action would force thc condemnee to bear withaut,cunpensation
the expense of two gites for the period prior to the cime

12,
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of eviction. bHoreover, these losses due f:o interruption .
busingss enterprises are souswhat mowe prevslent in modern
1'tak£ngs-sinee~ncdayra public improvements oftem cover lavge
contiguous sress thua:nmkigg it mbre difficuit zod more time-
nunauming.ﬁor'zﬁe‘c&ndemnee‘to fiﬂd'eqhivaient premises o
ghose being talken. |
While the courts have bean fairly unanimous in re~

‘jectiog claims for compencation for these costs due to Inter-
ruption, a 1959 Michigen case, seems tu have caused & najor
Breach in the otherwiae golid wall ageinst remuneration fm
these instances, In Highway Department w, Dake Coggggatiamz
' a unanimous Michigan Supreme Court clearly awarded the cop-
demnee $53,000 in expenses whick he imcurred in piﬁpa:tﬂg for
and in fscilitating the operation of & new substitute plant
so'as not to lose any production during the changsover from
the condemned property te the new site. The condempee in
that case hired the Certifiled Public Accountant firﬁ of Ernst
and Ernst to do & cost study of tﬁe actual expenses incurred
in that over-all operation and the detail and certificatiow
of the method adopted by the condeunee, a8 incorporated in
the accounting firm's repoft, was éoﬁvincing enough to the
court so as to:iufluence it in permizting compensation for
those expenses. Appamently, the msthndical planping was such

as to overcome the barwier of spenu{qptga losges.'" Indeed,

13,



the court, after allowing for these 10#3#:;_, stated: |

e e e e e tiva. and w6t Bossass

o Teasonel e degrte o ot asthodlcel methods 1t

did, met that reasonable degree of certainty.”

The Dske case, aside from its importance in §llowing
for business interruption losses, is also sigoificant inpofir
as it distinguishes those loasses from lost profits due to con-
demnation. o | .

The Dzke case reviewad m.chigan iaw in regard to
interruption losses and lost profits. Initiaily, it is well
te note that Michigan law both in regard to incidentsl losses
and compensation fo:: fixtures is fairfy onique s American
: jur;.sﬂ.-ctiuna.% Two 19th century H:I.ch:l.gan cases, are _m;
the very few throughout the United States that allow condemnses
compensation for business interruption lossasoa-’ In fact, 8o
broad were these holdings thet a fair reading of them would
allow for incidental losses including good will and lost pro-
fits., Later 20th century Michigan cases, however, appeared
to veer away from the concépt: that compensation in eminent
domain should be meswured by the same rules that cover cou-
pensation in the fields of contracts and iorts,aa The coondemnor
in the Dgke case cited thesé more recent cases in the course
of arguing that the Michigan courte had reputisted the toﬁ:
cmce-ﬁt of cmution in eminent domain-and the earlier
cases. In allowing for business interruption losses u _dis-_

14,



tinguisheé from Joat profits, the Hakqlcaﬁrt referred to thg-
more recent Michigan cases cited by the condemnor and the

. court stated:

"An examination of the four sbove cases clted
‘bg rhe appellspt discloses that the Court held that
the

property owoer could pot recover loss of proflits
because of damages ceused by busivesa Intertuption
but did mot repudizte Moesta or Weiden in regards to
nees incurred by business ioterruption. To elim-
nate any goudts o 8 COUYE'a position, we hold
that the evidence introduced in this cotdemnation
Erocaeding_ahowing axpenses occcasioned by business
interruption was properly introduced for consideration
as to value end wéight by the commissioner making
the award," {(emphasis added) T

-This distinction between expehaaa incurred as a
vragult of business interruption, on the one hand, and3loat‘
- profits due to busizess interruption, on the other band, is |
a very fioe ome and ocbviously will be quite difficult to as-
_certain in most ipstances. The case, therefore, truly seeme
to hold that if interruption expenses are certeir and definite,
they may be recovered; but that lost profits, whethex or mot
certain or definite, cve peacoupensable. The crux of this
holding_ié apparently based upon the belief that lost profits
are geldom non-speculative; although a 1952 Michigan case
presented & sitnation wherein such lost profits were fairly
certain, nonstheless, this same Mighigan court rejected suéh
evidaﬁceosg : _ . ‘
It is further interesting to note that the gggétéase,
while not specific on this point, apparently awarded these
businees interruption losses over and above the market value .

15.



of the property talen, As-indicated elseﬁhere,.if such -Lo-
cidaﬁ:als,are to be awarded the condemuce, thay rightfully
- gshould not be'incnrpurat;d within the market value formula.
D. Busivess Lost Profits Resultiog Frem

o

Cartainly the most difficuit to d‘et:érmine snd one
of the most recurring incidental losses is the loss profits
involved in the condemnee’s business or his ihabj.lit:y to re~
locate. .As might be expected, the courts buttress their de-
nial of compensation for these losses by uain's'all the tradi-
tfua&l arguments. ‘
A comdemmee often suffers permanevt business damage
as the result of the taking of his property. To begle with,
he may be forced to bear increased expensee for compareable
property. In urban renewal programs, for exsmple, cendemna~ .
tion of large areas of lawd may cause & diminution of awall-
able sites resulting inm higher costs for the remaining prop~
eﬂg.w Since the market value of the condemned property 1is
established as of the time of the taking, this increase may
not be reflected in the award. Moveover, there wight also
be added the testimony of one appraiser who a-t:atess:m'
. U0ften a homeowner or the owner of.a busizess
site in a nelghborhood whers the property is moder~
ately priced i3 compelled tc sell for a sum of money
which will be inadequate to pay for similar property
in a different section of the town, thus necessita-
ting a substaptially larger ocutlay of funds. It magy
cages he may not be in a position to raise the exceas

amount required. This happens frequently where free-
vays require the taking of numerous proparties.”

16,



4 condempee, moreover, may not be able to velocate.
at .111'1;.‘&'2 This is more likely to arise in exicpsive takings
- in a concentratad area. '”Particular businesses that are es-
tabliished tc catex to the nature of the condesned peighbor-
hood may £ind that thelr services are not in dewmand because
of the different complexion of the changed area, or are vot
needed or permitted in other surrounding aveas. Oftam such
busivesses a3 sutomcbile vepair fimms, paint shops and chemi-
cal companies fimd it virtualiy imss:l.ble to procure & suit-
able location not t:oo far removed from t:heir present loca=-
ticn due to local zowoing Lwcvrai."'3 | _

The vast amount of cases lavolving lost profits,
hmfer, involve gituations whersin the condemnee is likely
to make less profit on the new propeft'y than he did op the
condeamed site, (It might be added, of course, that often
condennees wmake move profit oo the new sites than they did
on the copdemmed property,) Due to a fear of "opening up
the flood gates" courts are aimost upapimous in denying for
lost profits in thess situations.'’ On the few cccasions when
they have afforded the condempee compensation for tﬁeu losses
by "expanding' the merket value formula, the lost profit -
figure was faitly cértain and ucert’ainable.#s waevar, be~
cause the courts are so sensitive that any bxception to the
denial of lost profits would bring about & wholesale rald
uwpon the comdemmor's treasury, they have denied compensation
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fcrrloat profits even though there was undisputed proof that
past profits and “orders on hand" would, with: reasonabls
‘certainty, guarantee slimilar profits in the future.

In the wake of this ovefwhelm&ng weight of suthority
effectively depying ¢6nﬁemnee for lost profits and cother
 business losses, the State of Vermont, cognizant of the ip=
equities iovolved in thst situation, in 1957 enacted remedial
legislation. The 1959 Vermont statute reads as follows:

. LI, Damages resultin fxom the taking or use

of px under pravisiona of this act shali be

the valye for the most reasonable use of property
or- ht thexein and of the businees thereon, and
the. . ¢t and proximate lessening in the value of
the rtmniqing,praperty or right rein end the
business thereon ., . .'

Even a quick reading of this language is enough to.
show both that legislature sought to allow for business losses.
and, secondly, that the statute is undoubtedly too broad in-
sofar as apparently oo the surfece it permits the condemnee -
to receive the value of his business whether or not there is
a-buginess loss, This provision was tested in a late 1959

case before the Supreme Court of Vermont. In Record v,

Vermoot State Highway Boa_rdé7 the defendants' land, used as

a house trailer park, was condemned, The court held that
- #lnce the condemneas had been fortunate in develaping & like

husiness in apother place, that fsct could be considered as
lesgening or mitigating their business damages; it, there«
fare, held that the capitalized value of the busipess. on the

18,
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property being taken, under the instaat fact.situation,pwaa{
not the proper messure of compensation. The rourt cited the

- 18957 Vermoent statute (auﬁra} and stated in that vegard:

"Prior to this enactment our law measured
damage by the market valus rule. This value was
the differemce between the value of the entixe
tract befere the taking and its value thereafter.
{cases cited] 'In the Nelson case [110 Vt. &4, 52,
1 A, 2d 689, 692] the Court recognized that there
are many injuries resulting from highway construc-
tion for which land owners caonot be compensated.
Mindful of these inequities the lezislature quite
clearly recognized that in some instances a busi-
ness enterprise might be invaded and the yield of
the: business lessened or destroyed as the rasult
of the taking of the land upon which the business
i3 situated. Thus it imposed: the statut function
ggnn.thektrial court to look beyond the value of
e improved real estate actually saized by the
state and search out to what extent, if any, the
~ busipess interests of the land owners we:eéalmagad;
It i5 only to the axtent that a business is taken
by the appropriation of the land on which it is
situated that the legislature meanc the competnsa-
tion to be paid. A busivess may be intrinsicably [sic]
related and connected with the iand where it is
located so that an ropriation of the land means
an appropriation of the business. More often,
howaver, this is not the case and an appropriation
of the iand has but & limited effect on the business.
And this effect 1s not necessarily adverse. UWhere
an appropristiocn necessitates a relocation in whole
or Lo part of the business the question is what has,
or would the business suffer by being transplanted.
The trial court was required to look at all of the
circumstances. A factual problem was presented, --
rather then a legal one.! '

The‘abuvellanguage indicateg that while the court
found there was & complete mitigation of business damaﬁes in
this case, in future cases verﬁnn; will aIiow for business
losses, specifically ipcluding lost profits, whenever the
condemnee is unable‘tb lesseb or mitigate'é business daemage

19,



“dde to the taking. To say the least, this is a radical dew
parture from modern case law and even goes bavend both the
* limited exceptiocus p’reseé:tly being cerved ocut in various
jurisdictions regarding movieg costs and the broad language
used by some courts sc ag to enable condemunees to be reiubtrrged
for losses of grmd will and for interruption expenses.r In
fact, the Vermont statute and the language io the Recoxd case
is virtually the same as the statutes and case law involved
yith the special Water Supply Statutes that existed in a
few states at the turn of the century. ’ (See discussion id
Moving Cost Study,) |

| The difffculty with the Vermont statute is clear,
Astde from the unmecessary and harmfully broad and ambiguous
language adopted, the statute is exceedingly difficult to ad-
minister in the cases wherein the condemnation proceedieg
commences before the condemnor takes possession end the con~
deomee has moved to a vew site, But even assuming these ob-
stacles can be overcome by 'adequat‘e gtatutory provisions, the
question still remains, from a poliey 'po:lnt of view, to what
extent sBould s condemnor be held liable for business losses?

In conclusion, therefore, it might be stated that
while courts wilk, on rare occasions, allow fox lost profits
by unduly expmdtng the market. value formurla, they ara ex~
ceedtngl-y- wary of punching a hole ip the dike of denial for
fear of the ultimate vr at least unknown consequences. FProb-
ably the Record case is a major modernm exception- to this m-le‘.
20.
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As ﬁas showm in. the Moving Costs Study, there has

' been a recent trend by both the legislatures and courts per-
mitting condamneeg Lo Yesovey Eor‘at loast some Oof Fheir moving
expenditurses., The "liberalizatlen' of compensatior has been
reflected, 3s well, In cegards to other aspects of incidanpal
losses guffered by many éand&mneea ae the rasult of govern-
mental tgkings,48 A few cases have awarded the copndemnee for
good will, business interruption demsges, and other busivess
losses, generally by broadening the warket value formula.
This rrend is nowhere near &s marked ag the trend witnessed
in moving cost situations. Indeed, the overwhelming waigbt
‘of suthority still is sgainset the condemnee being compensated
for such business damage. Ever more pronounced is the con-
tinued denial by the courts and legislatures to consider the
49 Thé

Vermont statute and the related cese in that state are car~

question of compensability for business lost profitas.

taioly exceptions to the rule.

But while the denial of business losses, in gedbersl,
and 103; profits, injparticulux, is sgill part of the basic
pattern'of campeushtinn in Amsrican jurisdietions, it i3
equally clear thet the grounds for this denial are aoméwbat
more rationsl snd sore limited thao formeriy; Bo longer do
the courts stress that these losses do not comstitute property
OX property intctaats; No longer do the courts stress that

21.



a "taking' must be equivalent to "takiog over” in order that
compensatior be allowed, No lunger do courts igmore these
“losses or diamliss thsm,aé being de minimis, <'learly, today
the crux of non-compensadility for ivcidental losses is that
they are or may prcve to be speculative and that, consequently,
payoent for these losses‘may fmpair future public impruvements

and may straddle the taxpayer with tco much of a burden.

II. Recomendations Regarding Compensability

for Incidental LOSSes,

Any proposed recommendation made must be edvanced
with the full recognition that the conflict on this subject
involves pethaps the most basic tenet in zll eminent domain
law: Whet is "just compensation? We have seep in this study
as in the Movimg Cost, Evidence and Apportiocomant studies
the brooding omnipresence of this most difficult and umre-~
solved question, The courts have taker the bull by the horns
and have rup in both directiong -~ they assert that the owue¥
must be made whole, he must be indemnified and he must be put
in the position, pecuniarily, after the taking as he was
before. At the same time {excepting the inetances as pointed
cut throughout theae‘studies) the courts have almost unani-
mously adopted the-gguggg criterion of compensaticn. Having
accepted this position. they have,‘in effect, equated just
compensation with ﬁarket_value. ”

As the Evidence Study indicated, the problem of
what is just compensation hae not been squﬁfely met by most

22, |
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courts; the "interoal"” approach to value (with which the
Evidence Study deslt) avoids the question by =quating just

- compensation with markativaiuag rather than with indemni-
fication. This Seudy on Incidental Loases (including the
study of moving ccsts) caenot evade this gquestion, The Hex-
ternal' approach te value which includes factors over and
above those things coasidefed'withiﬁ market value, necessi-
tates a resclutiop of the conflict ag to whether just compen-
sation really means indemnification. |

We suggest that just compensation does and should

oean nothids less than indemnificatioﬁ; There is no rational
groynd for differentiating between thé rights of an.indtvidual
as against other 1ndividuals,'on.the ote hand, and as against
& public body, on the other hand. In litigacion between in-
dividuals the evolution of the law clearly has been brought
to a stage wherein it can be said that if a person in any way
harms another, without lawful cause, the injured person re-
ceives indemnifiecation for his loss.so
private parties is broken, the law imposes & standard of ine

When a duty between

demnification becauese that is held to be in the expectation
of the parties. Compensation for legal injury in private ac-~
- tions means indemnification, Today, it is advaucéd, the game
expecﬁatidﬁ exists on the pari of individuals whenever a
public body causes injury. There remains no acceptsble
reason why the rights of the individual against the State or

23.
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its agencies should be relégated to an inferior position --
particularly in light of the import of the I fth Amendment
- gnd the various steate constitutions.

1t is, therefore, advanced that incidental losses
whenever ptﬂvable to & reasonsbie certaiaty should be com~
pensatad for in condemnation actions. We canmot differentiate
between thoas inclidental 1&59&& discussed in this Study and
moving costs but we fimd it pecessary to go oge step further
and suggest that because of the long hiastory of the demial
of all incidental losses; because of the admitted diffi-
culties that the courts and others wili hgve in administer-~

-~

ing any proposed statute that encompaésea compensatidn for
all‘incidental losses; and, lastly, because of the many
questions as yet unanswered (due to the lack of adequate
experience with such statutes) & moratorium ox delay would
be in order before effectuating such a change.

Assuming that a moviog cost statute is adopted,
the courts, admioistrators and attorneys will have an oppor-
tunity to gain experience with reimbursement of at least
one type of incidental loss. This should provide all con-
cexrned with some guidance in providing compensation for other
incidental logses. To some extent it will give a better clue
as to what the costs involved in broadenivg the scope of
coupensation will actually amount to. It will give pubiic
bodies time to test various methods of administering these
costs which are cver and above the markat:valﬁe criterion.

24,



This considered delay will enable all those concerned to
weigh the effects that the zllowance of moviog costs will

. have on courts, juries,“appréisera and‘others,SI Lastly, it
will help to clarify, at least to some extent, the question
of whether iacidental losses are speculative and whether
payment for these losses will lead to "swollen” verdicts.

Just compensation calls for nothing less than indem-

pification. Practicalities, however, warrant a delay iu

enforcing a full measure of compernsgation.

Y
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1 Oxgel oo Valuation $3; see, gnnerally, Evidence
snu3§  § 8

See, Cammnnt,;&?.Yale L.J. 61‘(195?);

1 Orgel §2; Coumissioners of Hhmnchitto Diver v.
Withers, 29 Miss. 21, 32 (1855); cf. Oakland v.
Pacific Coast lamber & Mill Co., 171 Cai, 392, 398,

7183 Pax. 705, 707 (1915).

. "The decision as to whether cnupensdtion should

ihc made generally has been renchod, however, upon
- puvely lsgalistic grounds with a physical conception

| Mof the -eminent domain process in mind," Cormack,

(5)
)
™

E"Legal Concepts in Cases of Eminent Domain,” 41 Yale
‘L.J. 221, 257-58 (1931)%
@)
319 U.S, 266, 262 (1943).
171 Cal. 392, 398, 158 Pac. 705, 707 (1515).
267 U.S. 341, 345 (1525). See also State kuy. Comm.

Mitchell v. United States. 267 U, 5. 341, 345 (1925)..

V. Burk, 200 Ove. 211, 28445, 265. P, 2d 783, 799,

(8)

(1954)

A number of judicial protests were raised against the

‘practice of using such reascoing to deny compensation

for non~physical losses. See Patterson v, Boston, 40

Mass. (23 Pick) 425 (2839). Compare Pumpelly v. Green
Bay Co., 80 U.S. 166 (1871); Eaton v, B.C. & M.R.R.,
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(%)

(10)

51 N,H. 504, 311 {1872; Thompson V. todrescoggin

River Improvement Co., 5% N.H. 545, 551 (1B74) where

courts abjented to the restricted meaning of "talking' .

See also Sedgwick, Statutory and gorgtltutional Law

524 (1857). See, generally, Cormack, ggggg,ﬁcte 3.

Nichols gtates thac the Eaten case, supra, came
Heoo late to stand on its own merits as an interpre-
tation of the corsticucior ' Z Nichgis 288, But see,
€. g., Jacksonvilie Express Aut:h.’y v, Henry G, Dupree
Co., 108 S. 248 289, 291 (Fla. 1958) an& Housing Auth'y
v, Savappah Iron & Wire Works, inca, 91 Ga. App. 881,
87 S.E. 2d 671 (1955). |

See Uniced States v. General Motcrs Corp., 323 U.S,

373, 385 (1945) (Douglas J., concurring in part:

"promises swollen verdicts“)n See also United States

v. 3.544 Acres of Land, 147 F. 24 596, 598 {3d Cir.

1945); Eagle Lake Improvement Co, v. Unitred S5tates,

141 F, 24 562, 364 {3th Cir. 1944); Housing Auth'y

v. Green, 200 La, 462, 474, 8 So. 24 285, 299 (1942}
Sawyer v. Commonwealth, 182 Mass. 2465, 247, 65 N.E. 52, 33
(1902); In re Slum Clearance, 332 Mich. 485, 494,

52 WN,W. 24 195, 20T (1C52%; * Bagoner Miilipng Co. v.

Hew York, 240 N.¥. 523, 550, a8 K.f, £33, (70 (1823)-
See, gemevally, Note, YGood Will', 53 Colum. L. Rev,
560 {1953)., See aise Foreman, Conflictivyg Theories
of Gocd Wiil", 22 Colum, L. Rev. 638 (1922} .
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(11) Bailey v. Boston & P,R,R., 182 Mass, 537, 539, 66
M. 203, 204 (1533).
(12) Sauer v. Mayor, 44 App. Div. 303, 308, 9C W.Y. Supp.
648, 650 (lsc Dept. 1889).
(13) Standard Mash, Co. v. Duncan Shaw Corp.. ZGSJF. 24
£1 {lst Cix. 1953,
34) Perﬁipqu Langdon, L3? ﬁ.C» 159, 74 5.E. 2d 63& (1953,
Pace Curp. v. Jacksor, 284 &, 24 340 {Tax, 1955),
Wood v. Pender-Doxey Grocery ?o‘& 151 Va, 706, 144
S.E. 635 (1928). Cfee Webster v, Beau, 77 Wash. 444,
450, 137 Pac. 1013, 1015 (1914) where the court saig:
. V[Wlhexre ap established business has beeﬁ interrupted
or destroved by breach of cootract, or by tort, &
resulting loss of profits may become the basis of &
recovery, there being a past experience sufficient
to render the extent of such loss reasonably certain,‘
and fairly susceptible of proof." See, generally,
5 Corbin, Coutracts 551020, i023, 1029 (1850},
(15) Roseland v. Phister Mfg. Co., 125 F, 2d 417, 420

(7th Cir. 1942) (expected profits allowed in restraini
of Trade seit); Johuson v. Raiixaad, 140 N.CG., 574,
578~79, 53 §.E. 352, 354 (1906) (prospective profits
allowed wheré factory tortiously bu::r:ed}o See also

1, 2 Harper & James, Torts {§6.i3, 25.3 {(1956); Nims,

"Damages and Accounting Precadure in Unfaiy Compatition
Cases, 31 Cormell L. €. 431 (194 ,; Wright, '"Tort

9.



'tﬁespcﬁszbliiuv for Destruction of Gcad 111, 14

(16)

(1

Laﬂnaki 1.0, 298 {1929); Note, The Kequisvement Of

Certaimey in the Jvoof of nosc Profits, 54 Havv. L. Rev.
517, 318 (1950), Nece 7 Stan. L. Rev. 97, 211 (1954).
See Adsws Lxpveas Ca. v. Gaio, l6o U.5, 185, 221

(1891; {good wi "1 rh inig of value aud taxable as suchy,

‘Raytheor Production Lorp, V- Some'y, L4é Fo2¢ 110

(lst_CirnEs_gert@ denied, 323 U.5. 779 (1944); Richaxd

S, W?ler,rlﬁ T.C. 1251 {1950); Armstrgng,'“Tax Valua-

',‘ti&n of Gﬂod Wil 1“51 U, So. Cailif. Tax. Tnst, &433;

-

)

Schwartz, PGood Wil in Tax Law," 8 Tax. L. Rev. 86

(;952), hate, 1 Stan. L. Rev, 64 (1948).

ﬁbné'of the rueported cgses and noue of the authoriries
_tpEnélané;and Casada have broached the e:iistence of
an§ particular problem ip ascertaiQing these losses.
The consult-nts have ccmounicated with various author-
ities in England, paxticularly the Ministry of Housiuy
and LQCEl Covernaspt z2nd the rlaistyy of Trensporiarion,
both mlﬁ1852183 are vespongible far the bulk of cocn-
demnation in Emgland I veplying to cur letiers, they
have scated that the paywent of Zneidental iogses
{Moving Cest and oihey 41 sTuchance -0sts) nas not i
paired to auy noticeabie extent puhlié improvement.

Nor have they made wention of sny diffitu.ty chat may
poussibly arlse regarding the arility of che courts to
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determine exactly the amounts payablé for these loses.
.The Moving Cost Study cited the various cases, statutes
and authorities ion Inzland and Canada on this subject.
The British Hoﬁsing ;e of 1957 grants the Ministry the
discretionary ﬁowe? for compensating éondemneéﬁ for
these incidental losses, The following is the pertinent
text of that Act: |

"Part II - Section 32
"Peymeots to persons displaced.

"32., A local authcritﬁ mdy pay to persons dis-
placed from a house to which a demolition order made
under this Part of this Act, dr a closing order,
agglies, or which has been purchased by them under
this Part of this Act, such reasonable allowance es
they think fit towards his expevses in removing.

and to any person carrying on any trade or business
in any such house they mey pay also such reasonable
allowance as they think fit towards ithe loss which,
in their opinion, he will sustaia by reason of the
disturbance of his trade or busiiess consequent on
his having to quit the house, and ir estimating that
loss they shall have regard to the period for which
the premiges occupied by him might reasonably have
been expected to be available for the purpeose of his
trade or business and the avaeilebiiicy of other
premises suitabie for that surpcse.”

“Pary ITI - Secticn 63

Power ot local autbority to mgke aliowances _to
persons displaced.

. “63., - (1) A iocal authority mcy pay tc any
person displaced from a house or other building - -

(a) to which a clearance order applies, or

(b} which has been purchased by them under
the provisions of this Part of this Act relating to
clearance areas, Or s

{c) which has been purchased by them under
the provisions -f this Part of this Act relating to
redevelopment areas as being unfit for human habi-

3.



tation. and not capable at reasonable expense of
being rendered so fit, d

such reasonable allibwance as they think fit towards his
expenses in rewoving, and tc auy persop cavrylng co

any trade or bugslpess in any such house or otaer build-
ing, they may pay also such reasonable allowance as
they thipk fit towawvds the loss which, in their opinion,
he will sustain by reason of the disturbance of his
trade or busipess consequent on his having to gquit the
houge or building, and in estimatipng that loss they
ghall have regard to the period for which the premises
occupied by him might veasonably have been expected

to be available for the purpose of his twade or business
and the availability of other premises suitable fox

that purpeose.

(2) there, as a result of’action taken by a
local authority under the provisions of this Part of
this Act relating to clearance areas, the population
of the locality is materlally decreased, they may pay
to any person carrying on a retail shop in the locality
_ such reasonable allowance as they think fit towards
any loss lnvolving personal hardship which in their
opinion he will thereby sustain, but in estimating any
guch loss they shall bhave regard to the prubable future
development of the localiry.”

(18) See In re Slum Clearance 332 Mich. 483, 495, 52
N.W. 24 195, 129-200 (1952); Dallas v. Priolo,

150 Tex. 423, 426-27, 242 S.W, 2d 176, 179 (1959);

Herndon v. Housing Auth'y, 261 S.W. 24 221, 223 (Tex.

Civ. App. 1953). See glso 6 Fla. Stat. édpo. §73.10
(Supp. 1956) Cf. Ind, Ann, Stat, §3-1706 (Burns Supp) »
(19) See, generally, Comment, 67 Yale L.J. 61 (1957) .

(20) See United States v. New River Collieries Co.,
262 U.S. 341 (1923); United Staies v. Miller,
317 U.S., 359 (1943,
(21) LUpited States v. GCeneral Motors Corn., 323 U.S
373, 385 (1945); (United States v. Buiiding Kpown
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as 651 Brannan Street, 55 F, Supp. 687, 670 (®,D.

Cal.

App.
(22)

(23}

(24)
(25)

(26)

(27)
(28)
(29)
(30)
3L

1544); Housiong Auth'y v. Holloway, 63 Ga.
485, 488, 11 S.E. 24 418, 420 (1940)

w. Rought, Lcd. v, West Suffolk County
Council [1955] 2 all E.R. 337, 342 <C.A.):

See Note, 'Good Will," 53 Colum. L. Rev.
660. 66465 (1953). See also 1 Orgel §75;
McCormicwk, Damages, 54/

In re Jeffries Home Housing Project, 306
Mich, 633, 651, 11 N.W.:2d 272, 276 {1943},

Housiong Auth'y v. Lustig, 13% Coon, 73, S0
A. 2d 169 (1952).

See 1 Orgel G164, Cf£, Highway Comm'n v.
Superbilt Mfg. Co., 204 Ore. 363, 420-21,
281 P, 24 707, 719-20 (1955). Osee, generally,
Comment, 67 Yale L.J. 61, 7574 2€ Conn. ‘
B.J. 404, 405-07 (1952).

338 U.5. 1 (194%).

338 U.S, at 13.

33€ U.S. at 23,

114 So. 2d 237, 242 (1859).

The couris have 1a§e1ed such losses ''specula-
tive' even.when a condennee’s moving expenses
at the time ol coﬁ&ewnation have proved

necessarily greater thau those which would
3z,



exist at some future date. ©Se¢ - ggggl §69;
cf. New York Cent. & H.R.R.R. v. Piexce, 35
Hun, 306 éN.Y. Sup. Ct. 1885), or whepn the
condemnce has noi acted upon whim in relocating
after condemnation, but has incurrzd only
reasonablé expenses. See, €.8., Gt; Louis v.
St. Louls S.M.&8. Ry., 266 Mo. 694, 698, 182
s.w, 750, 751 (19i6) ("It is conceded even that,
if these rhree items wera prOper_subjects of
damage, then the amount‘allowed the respondent
therefor is fair and reasonable . ). See also
United States v. 40,558‘Acres of Land,'62 F.
Supp. 98, 100-01 (D.C. Del, 1945); Highway
Comm'n v. Superbilt Mfg. Co., 204 Ore. 393,
281 P, 2d& 707 (1¢55). See Note (39).

(32) Housing Auth'y v. Sawannaﬁ iron : Wire Works,
Inc., 91 Ga. app, 881, 87 S.Z. 2d 571 (19553 .

(33) The Michigaﬁ court in the Dake case, infra,
sought to distinguish "jpterruption exﬁenses”
from “lost profits due to irterruption’. I%
is doubtful whether such a distinction will %e
meaningful ip most instances. |

(34) See, generalily, 67 Yale L.J. 31, 80 (1937).

(35) 357 Mich, 20, 97 N.W. 24 748 (1959) .

(36) Coupare Guand Rapids & L.R. Co. v, Yeiden,
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70 Mich. 35y, 38 N.W. 294, 295 (i588) with
Deke and In ve Slum Clearance, 332 Mich. 485,
495, 52 N.77. 2d 195, 199-200 {i%52)

(37) Welden c;ase, supra and Commissioners of Parks
& Boulevards v. Moesta, 91 Miéh_, 149, 154,

151 N.W, 903, 905 (1892).

(38) 97 N.W, 2d at 753-534.

(39) 1In re Slum Clearance, 332 Mich. 483, 496, 52

© N.W. 24 195, 200 (1952). |

(40) See, e.g., In re Slum Clea;'ance, M. 39 supra
See also Sloonim, "Injust:iées in Eminent Domain,"

25 Appratsal J. 421, 423 (1957).

(41) Slovim, supra, Note (40)

(42) See Mitchell v, United States, 257 U.S. 343;
(1925) (inabilitj to find substitute land to
raise particular crop); Reeves v, Dallas, 195°
S.W, 2d 575, 581 (Tex. Civ. App. 1948) (in-
ability to find substitute premises for night
club.)

(43) See Slonim, supua Note (40), at 424,

(44) See, Comment, 67 Yale L. J. 61, 62, N. 7.

{45) See, e.g. Patterson v-. Boston, 40 Mass., (23
Pick.) 425, 430 (1840),

(46) 19 V.S.A, 5221 (2) (3957).

(47) 154 A, 24 475 (1959).
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(48)

(49)

(50)
PO

See, e .g., The Deke and Record cases, gsupra.
See also, Seér;es and Rapheel, '"Current Trends
in the Law of Condemnation,™ 27 Foxd., L. Rev.
529, 549 (1559).

See "Report of Massachusetts Speﬁial Ccmmis—
sion Relative to Cerﬁiin Matters Pertaloning
to the Taking of Land by Eminent Domain,™

House No. 2738, p, 13 (1956); Jee also 88

Cong. Rec., 1549, 1650, 1653, 1056, 1656 (1942) .
Even the '"liberal" Dake case emphasized that

lbat profits are noncompensable.

~See notes 13-16, supra. ‘

Ct, Paarl,.“Appraiéor's'suide Under Law Allow-
iog Moving Costs’, 21 Appraisal J, 327, 330

{1930) wherein the author after commenting about

the fact that some appraisers *subconsciously”

allow for incldental losgses, indicated the
probable effect of the 19$2 federal act allow-
ing Moving Costs in defense projects: 'While

no actual cases of such infiuences [subsconscious
inclusion] have been documented or are known t«
exist, suffice tc say that henceforth defense
projects, large and small alike, ;ill be re-
moved from the pale of such infiuepnces, ob-
jective or subjective., All will know and be ever

mindful that by the payment of his expenses in

moving a fair and specific contribution is being

- effected towerds making the seller truly ‘whole’',
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